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eMich.17. Eliz. Inthe Kings Bench. 


mr His Caſe was moved to the Court. If an Abby 
& hath a Parſonage apyrogrine in D. which is 

diſcharged of payment of Tithes, and after- 
ward theAbbot purchaſeth part of the lands in 
the ſame Town and Pariſh where the Parſon- 
age is: That this land fo purchaſed is diſ- 
charged of Tithes in the hands of the Abbor ; 

p ID D For the Tithes were ſuſpended,during the poſ- 
ſeſfion of the Abbot,in his own hands. But after that, the Abby was 
ſurrendred into the hands of the King, Anno 30. H. 8. And after- 
wards the ſame poſſeſſions &c. were given to King H. 8. by the Sta- 
tute of 21. H. 8. cap. 13. as they were in the hands uf the Abbot. 
The queſtion was, Whether the Land fo purchaſed by the Abbot be- 
fore the ſurrender, were diſcharged of payment of Tithes by the 
Statute, or not. And the opinion of Mr. P /owden was, That t 
were not diſcharged of Tithes by the Statute : For that no lands are 
diſcharged by the Statute, but ſuch lands as were lawfully diſcharged 
in right, by compoſition, or other lawfull thing. And the lands in 
this cafe were not diſcharged in right, but ſuſpended during the poſ- 
ſeſſion of the Abbot, in his own hands. And fo hee ſaid it is, when 
the Land is purchaſed by one, and the Parſonage by another, the 
right of Tithes is revived, and the lands charged as before the pur- 
chaſe of the Abbot. And ſo, he ſaid, it had been adjudged. 


Paſe. 17.Eliz. In the (ommon Pleas. 


2. 
Man makes a Leaſe for Life, and afterwards makes a Leaſe unto 
another for Years, to begin after the death of Tenant for life ; 


The Leſſee for yeers dieth inteſtate ; The Ordinary commits Admi- - 
B niſtration : 


1 * A " aſ{+l) 
| Ont? d 


2 . "Av. 19 Er1z. 


niſtration ; The Adminiſtrators and the-Tenant for life. joyn in the 
purchaſe of the Fee-ſimple : Two queſtions were moved ; The firſt 
was, Whether the bee were executed in the Tenant for life for 
part? -2. Whether the Term were gone in part, or in all> And 
the opinion. of the Juſtices was, That the Fee was executed for a 
moitie.  Aanvod. If the Land be to one for life, the Remainder 
for yeers, the Remainder to the firlt Tenant for life in Fee, there the 
Fee is executed ; ſo as if he loſe by default, he ſhall have a Writ of 
Right, and -not ,2god #4. deforceat ; for the term ſhaſ{ be:no impedi- 
ment that the Fee ſhall/not be executed-: 'As a man may make a leaſe 
to begin after his death, it is good, and the Leſſor hath Fee in poſ- 
ſeſſion, and his wife ſhall be endowed after the Leaſe. And I con- 
ceive, in the principall caſe, That the term ſhall not be extin& ; for 
that it is not a term, but i»tereſſe termini, which cannot be granted 
nor ſyrrendred : Afogn(an, If he had had the term in his own right, 
then by the purchaſe of the Fee, the Term ſhould be extin&t. Bur 
here he hath it in the righc of another as Adminiſtrator. Dyer, If an 
Executor hath a term, and purchaſeth rhe Fee, the term is determi 
ned: So, ifa woman hath Iterm, and takes an nd who pur- 
chaſeth the Fee, the term is extint. {anwood, The Law may. be 
ſo in ſuch caſe, becauſe the Husband hath done an a& which de- 
ſtroyes the term, viz. the purchaſe. But if the woman had enter- 
married with him in the Reverſion, there the term ſhould not be ex- 
tinguiſhed ; for the Husband hath not done any a& to deftroy the 
term.; But the marriage is the at of Law. Dyer. That difference 
hath ſome colour. But I conceive, in the firſt caſe, That they are 
Tenants in common of the Fee.  a»wood. The Caſe is a good point 
in law. But I conceive the opinion of Xanword was, Thatif a Leaſe 
for yeares were to begin after the death, furrender, forteicure or de- 
termination of the firſt leaſe for yeares, that it ſhall not begin in that 
part, for then perhaps the term in that part ſhall be ended, before 
the other ſhould begin. | 


_ 


— _ 
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; 5 . 
A Man ſeiſed of Copyhold land deſcendable to the youngeſt Son 
by Cuſtome ; and of other Lands deſcendable to the eldeſt Son 
by the common Law ; leaſeth both for yeers ; The Leſſee covenant- 
eth, Thar if the Leſſor, his wife and his heirs will have back the land, 
That then. upon a yeers warning given by the Leſſor, his wife or his 
beirs, that the Leaſe ſhall be yo1d. - The Leſſor dieth ; the Reverſi- 


on 
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on of the cuſtomary Land deſcends to the younger ſon, and the other 
to the eldeſt, who-granteth it to the younger ; . and he gives a yeers 
warning according to the Covenant. Fenner. The intereſt of the 
term is not determined, becauſe a ſpeciall heir, as the youngeſt ſon 
is, is not. comprehended under the word [Heir ; 7] but the heir at 
common Law, is the perſon who is to give the warning to avoid the 
eſtate by the meaning of the Covenant. © But Manwood and Monnſon, 
Juſtices, were cleer of opinion , That the intereſt of the term for a 
moity is avoyded ; for the Condition, although it be an-entire thing, 
by the Deſcent, which is the a&t of Law, is divided and agportions 
and the warning of any of them ſhall defeat the eſtate tor a moity, 
becauſe to him — moity of the Condition doth belong : Bur for 
the other moity, he ſhall not take advantage by the warning, be- 
cauſe that the warning is by the words of theCondition appointed to 
be done by the Leſſor, his wife, or his heirs: And in that clauſe of 
the Deed the Aſſignee is not contained. And they agreed, That 
if a Feoffment of lands in Borough-Engliſh be made upon conditi- 
on, That the heir at common Law rake advantage of it, . And 
Alanwood ſaid, that hee would put another queſtion, Whether the 
younger ſon ſhould enter upon him or not? Bur all Actions in right 
of the Land, the younger ſon ſhould have ; as a Writ of Error to re- 
verſe a Judgment, Attaint, and the like. quod nota. 


— ——_— 


Paſe. 22 Eliz, in the Common Pleas. 


4 
T was: holden by TMeade'and Windham, Juſtices of the Common 
Pleas, That a Parſonage may be a Mannor : As, if before the 
Statute of 2uia emptores terrarutm, the Parſon, with the Patron and 
Ordinary, grant parcel of the Glebe to divers perſons, to hold of. 
the Parſon by divers Services, the ſame makes the Parſonage a Ma- 
nor. Alſo they held, That a Rent-Charge by preſcription, might 
be parcel of a Manor, and ſhalbpaſle without the words own pertinen- 
ris. As, if two Coparceners be'of a Manor and other Lands, and 
they make partition, by which the eldeſt ſiſter hath rhe Manor, and 
the other hath the other Lands ; and ſhe who hath the Lands grants 
a Rentxchange toher ſiſter who hath the Manor, for equality of par- 
tition-/1 Anderſen and>Fenner Srjeants,were againlt it. 


Hill. 
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His Caſe was moved by Serjeant Periam ; That-if a Parſon 
hath Common appendant to his Parſonage, out of the lands of 
an Abby, and afterwards the Abbot hath the Parſonage a ppropriated 
to him and his Succeſſors : Whether the Common be extin > Dyer, 
That it is : Becanſe he hath as high aneftate in the Common as he 
bath in the Land. As in the caſe of 2 H. 4. 19. where it is holden, 
That if a Prior hath an Annuity out of a Parſonage, and afterwards 
purchaſeth the Advowſon, and then obtains an Appropriation there- 
of, that the Annuity is extin&. But indham and Meade Juſtices, 
conceived, That the Abbot hath not as perdurable eftate in the one 
as in the other ; for the Parſonage may be diſappropriated, and then 
the Parſon ſhall have the Common again. As if a man hath a Seig- 
norie in fee, and afterwards Lands deſcend to him on the part of 
Mother-; in that caſe the Seignory is not extinguiſhed, but ſuſpen- 
ded : For if the Lord to whom the Land deſcends dies without 
iffue, the Seignorie ſhall go to the heir on the part of the Father, 
and the Tenancy to the heir on the part of the Mother ; And yet the 
Father had as high an eſtate in the Tenancy as in the Seignory. And 
in 21.3.2. Where an Aſlize of Nuſance was brought for ftraight- 
ning of a way which the plaintiFoughr to have to his Mill : The de- 
fant did alledg unity of poſſeſlion of the Land, and of the Mill in 
W. and demanded Judgment, if &c. The _—_ ſaid, 'that after 
that, W. had two daughters, and died ſeifed ; and the Mill was al- 
fotted to one of them in partition, and the Land to the other, and the 
way was reſerved to her who had the Mill : And the Aſſize was a- 
warded. And ſo by the partition the way was revived, and appen- 
dant as it was before : and yet W. the Father had as high an 4 = 
in the Land, as he had in the Way. 


Ell. 23 Eliz. Inthe Common Pleas. 


6. 
Man makes a Feoffment in Fee of a Manor, to the nſe of him- 
ſelf and his Wife, and his heirs: In which Manor. there are 
Underwoods uſually to be cut every one and twenty yeers ; and af- 
terward the Husband ſuffers the wood to grow five and twenty yeers, 
and afterwards hee dierh. The queſtion was, Whether the Wife, 


being 


= 
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being Tenant for life, might cut that Underwood > And it was moved, 
What ſhall be ſaid feafonable Underwood, that a Termor or Te- 
nant for life might cut? Dyer Chief Juſtice, and all the other Ju- 
ſtices held, That a Termor or Tenant for life, might cut all Under- 
wood which had been uſually cut within twenty yeers. In 11. H. 
6. 1. Iſſue was taken, If they were of the age of twenty yeers, or 
no. But in the Wood-Countries they may fell ſeaſonable wood 
which is called Sy/va cedwa , at ſix and twenty, eight and twenty, 
thirty years, by the cuſtome of the Country. And ſo the Uſage 
makes the Law in ſeverall Countries. And ſo it is holden in the 
books of 11. H.6. and 4. £.6. But they agreed , That the cutting 
of Oakes of the age of eight yeers, or ten years, is Waſte. But by 
Meade Juſtice, the cutting of Hornbeams, Haſels, Willows, or Sal- 
lows of the age of forty yeares, is no Waſte, becauſe at no time they 
will be Timber. Another queſtion which was moved was, That at 
the time of the Feoffment it was ſeaſonable Wood, and bur of the 
growth of fourteen or fifteen yeers : If this ſuffering of the Husband 
of it to grow to 25 years,during the Coverture,ſhould bind the Wife 
ſo as ſhe cannot cut the Woods. Gaxdy Serjeant ſaid, That it ſhould 
not bind the Wife ; For if a Warranty deſcend upon a Feme Covert, 
it ſhall not bind her. So ifa man ſeized of Land in the Right of his 
Wife be diſſeiſed, and a Deſcent be caſt during the Coverture, it 
ſhall not bind the Wife, but that ſhe may enter after rhe death of 
the Husband : But by Dyer Chief Jultice, and all the other Juſtices , 
This Permiſſion of the Husband ſhall bind the Wife, notwithftand- 
ing the Coverture ; for that the time is limited by the Law, which 
cannot be altered, ifit be not the cuſtome of the Country. As in 
the caſe of 17. E. 3. Where a man makes a Leaſe for years, and 
grants that the Leſſee ſhall have as great commoditie of the Land 
as hee might have. Notwithſtanding theſe words, he cannot dig 
the land for a Mine of Cole or Stone ; becauſe that the Law for- 
bids him to dig the land. So in the principall Caſe, The Wife can- 
not fell the Wood, notwithſtanding that at the time of her eſtate 
ſhe might; and afterwards by the permiſſion of the Husband,during. 
the coverture ; the time is incurred, ſo as ſhe cannor fell it, becauſe 
the Law doth y—_ a time, which if it be not felled before ſuch 
time, that it ſhall not be felled by a Termor,, or a Tenant for life, but 
it ſhall be Waſte. —_ ov e= {rs 1 | Ronin 
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Man makes a Leaſe of a Garden, containing three Roodes of 
A Land, and the Leſſee is ouſted, and he brings an Ejettione firme, 
and dechtares that he was ejected of three Roods of Land ; Roges Ser- 
jeant, moved, That by this Declaration it ſhall be intended, that he 
was ejected of the Garden, of which the Leaſe was made, and fo the 
_ Fjefione firme would lie. . And it was holden by the Lord Chief Ju- 
ſtice Dyer, That a Garden isa thing which ought to be demanded by 
the ſame name in all Precipes ; as the Regiſter and Firz, N. Breviuw is. 
And this Action is greater then an Action of Treſpaſſe, becauſe by 
Recovery in this Action, he ſhall be put into Poſſeſſion. But Meade 
and Windham Juſtices, contrary : And they agreed, that in all reall 
Actions, a Garden ſhall be demanded by the name Gardinum ; other- 
wiſe not. . But this Aion of Ejettone firme is in the nature of Treſ(- 
paſſe ; and it is in the EleRion of the Party to declare, as here he 
doth ; or for to declare of the Eje&ment of a Garden ; for a Garden 
may be uſed at one time for a Garden; and at another time be plough- 
edand ſowed wieh Corn. ' Rut they conceived that the better order 
of pleading had been, ifhe had declared' that he was eje&ed of a 
703 containing three Roodes of Land, as inthe Leaſe it is ſpeci- 

ed. | 
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8. 


Qian: Fenner moved this caſe. That Land is given to the Wife 
JF in tail-for her Joynture, according to the Stature of r1. H.7. The 
Husband dieth, the Wife acceprs a fine, Swr conuſans dg droit come 
ceo, &c. of a Stranger : - And by the ſame fine grants and renders 
the Land to him for an Hundred years ; whether this acceptance of a 
Fine and Render by the Wife were a forfeiture of het eſtate, ſo as he 
in the Reverſion or Remainder might enter by the Statute. Mead 
and Dyer Juſtices ; it is a forfeiture, and Mead reſembled it to the 
Caſe in 1 H.7.12. where it is holden, That if Tenant for life do ac- 
cept of a Fine Swr conuſans de droit come ceo, &c. that it is a forfei- 
ture, and the Leſſor may enter. But Fenner asked their opinions, 
what they thought of the principall caſe, But heſitavernnr, becauſe 
they 


Paſch. 23 EL1z. 
they ſaid it was a dangerous caſe, and is done to defraud the Statute 
of 11. H7. 


Paſch. 23. Blix, in the Common Pleas. : 


Man made a Feoffment in Fee to two, to the uſe of himſelf and 
his wife, for the term of their lives, without impeachment. of 

waſte during the life of the Husband ; the remainder after their de- 
ceaſe to the uſe of 7. his ſon, for the term of his life. And further 
by the ſame Deed, Yalt & conceds:,that after their three lives, viz. of 
the Husband, Wife, and Son, that 7.S. and 7. D. two other Feof- 
fees, ſhall be ſeized of the ſame Land, tothem, and their heirs, to 
the uſe of the right Heirs of the body of the Son begotten. It was 
moved, That by this deed, the two later Feoffees ſhould be ſeized to 
the uſe of the right Heirs of the body of the Son begotten, after the 
death of the Husband, Wife, and the Son. But it was holden by all 
the Juſtices, That the ſecond Feoffees had not the Fee, becauſe b 
the firſt part of the Deed, the Fee-Simple was given to the firſt Feof- 
fees; and one Fee-Simple cannot depend upon another Fee-Simple : 
Notwithſtanding, that after the determination of the former uſes for 
life, the Fee-Simple ſhould be veſted again in the Heires of the Feof- 
fer ; and that the words, Thar the ſecond Feoffees ſhould be ſeized, 
ſhould be void. But Dyer Chief Juſtice, and the other Juſtices, were 
againſt rhar, becauſe there wanted apt words to raiſe the later uſe : 
As if a man bargain, and ſell his Reverſion of Tenant for Life, by 
words of Bargain and Sale only, and the Deed is not Enrolled within 
the fix months, but afterwards the Tenant for Life doth attorne, yet 
notwithſtanding that, the Reverſion ſhall not paſſe, becauſe [ Bar- 
gain and Sell] are not apt words to make a Grant : And that Caſe 
was ſo adjudged in the Common Pleas as the Lord Dyer faid. So in 
the principal] Caſe, and therefore the later Uſe was utterly void, and 
ſhall not be raiſed by intendment. Bur otherwiſe it had been, ifir had 
been by deviſe. 


A om rr rr re 
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I 0, F 
I: was holden by all the Juſtices of the Common Pleas, . That the 


Queen might be put out of her Poſſeſſion 'of an Advow/on by two 
Uſurpati- 


8 Paſch. 23. Eun z. 
Uſurpations; And ſhe ſhall be put to her Writ of Right of 'Advow- 
ſon, as a common perſon ſhall be, becauſe it is a tranſitory thing ; 
and that the Grant of that Advowſon made by the Queen after the 
rwo Uſurpations, ſhould be void ; and that was ſo adjudged upon a 
demurrer in the point. And ſo it is holden in 47 E.3.4.4. 


———— ——_ 


Pſch.23. Eliz, in the Common Pleas. 


Il. 

A N Indenture of Covenant was made betwixt 7. $. and 7.D. in 
which /. S. did Covenant to Enfeoffe 7. D. of his Manor of D. 

In conſideration of which, 7. D. by the ſame Indenture, did Cove- 
nant with the ſaid 7. $.to pay him 1001li. The Queſtion is, If 7. S. 
will not make the Feoffment, whether 7. D. be bound to pay the mo- 
ney ? It was holden by the Lord Dyer Chief Juſtice, and Juſtice Mead, 
That he is not, becauſe the money is Covenanted to be paid Execu- 
tory to have the Feoffment made ; and therefore if he will not make 
the Feoffment, he ſhall not have rhe money. As if I Covenant with 
one, That I will marry his Daughter ; and he Covenants with me, 
That for the ſame cauſe, he will make an Eſtate to me and his Daugh- 
ter, and to the Heirs of our two bodies begotten, of his Manor of 
D :; he ſhall not make it untill we are married. But if I Covenant 
with a man, That I will marry his Daughter ; and he Covenants with 
me, To make an Eſtate to me and his Daughter ; ifI marry another 
woman,or if the Dayghter marryeth another man, yet I ſhall have an 
Acton of Covenant to compell him to make the Eſtate, becauſe in 
this later Caſe, the Covenant was made for another Cauſe. And 
this difference was ſo taken by the whole Court, 15 H.7.10. Soif A. 
grant to B. all the ancient Pale, and for that, B. grants, That he 
will make a new Pale ; itis holden in 15. E.4.4. by Cateſby, and af- 
firmed by Littleton, That if B. cannot have the ancient Pale, that he 
ſhall be excuſed from making the new Pale. Burt if two things are 
iven by two Perſons, one for the other, there if one of them detain 
le one, the other cannot detain the other, asis 9 E.4. 20. and 
15 E.4.2. It is holden, That if one grant Tithes in Fee, by one Deed, 
and by the ſame Deed, for the ſame Grant, the Grantee grant to the 
ſame Perſon an Annuity of 20 li ; That ifthe Grantor ot the Tithes, 
enter into the Tithes, yet the Grantee cannot detaine the Annuity, 
becauſe the grant of the Tithes is executed in him, and he may have 
an Alon for them, if the other enter upon them. Burt in the prin- 
cipall Caſe ; The Covenant was but Executory for the other, and 

then if one be 


Windham 


not performed, the other ſhall never be performed : 
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indham and Periam Juſtices, conceived the contrary : and therefore 
$: cafe was adjourned, and a demurrer in law upon it. 


—_—_—_—— 


Paſch. 23 Eliz, in the (ommon Pleas. 


Il 2. 
Enant in taile, the Remainder in Fee ; the Tenant in taile makes 
a Leaſe for life according to the Statute of 32 H. 8. and after- 
wards dieth without iſſue : and before any entrie , he in the remain- 
der grants his Remainder by Fine : Whether the Conuſee of che 
Fine may enter upon the Tenant for life, and avoid his Leaſe, was the 
queſtion. Fenner Serjeant, Hee cannot : becauſe when a Free-hold 
is given by _—_ it cannot be defeated without Entrie, As, If a Par- 
ſon make a Leaſe for life, rendring rent, and dieth, and his fucceſſor 
accept the rent, the leaſe is affirmed, as it is holden in 11. E. 3. and 
18. E. 4. The Caſe was, That a man made a Leaſe for life, the remain- 
der in Fee ; Tenant for life granted over his eſtate : and then a Forme- 
don was brought againſt the Grantee, and then the firſt Tenant for 
life died : And by all the Juſtices (except Lite/eron,and divers Serjeants) 
the Writ ſhall not abate, if he in the Remainder hath not entred. So 
in the principall caſe, When he had made a Leaſe for life, and after- 
wards died without iſſue, living the Tenant for life, ; his eſtate is not 
defeated before entrie of himin the Remainder : And then, when be- 
fore entrie, he in the Remainder grants his Remainder , the Grantee 
ſhall have it but as a Remainder; tor ſo is his grant : and fo the eſtate 
of Tenant for life which was but voidable,is made good : And ſo was ic 
holden by Windbam and Periam, Juſtices : but Ateade, and Dyer Chief 
Juſtice did conceive, that by the death of Tenant in taile without iſſue, 
his Leaſe made to hum for lite, was void, and not voidable ; becauſe by 
the death of Tenant in tail, his eſtate, out of which the eſtate of the Te- 
nant for life was derived, is determined ; and therefore the eſtate for 
life is determined alſo ; Et ceſſante cauſa, ceſſat effettim. And Meade. 
compared it to the Caſe of 21. H.7.12, where it was holden, That if 
a man do make a Leaſe for life upon condition, that if he pay unto the 
Leſſee ten pounds at ſuch a day , that his eſtate: ſhall ceaſe. Now 
by the performance of the Condition, the eſtate is determined with- 


out entrie. 
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Mich. 24. Eliz; In the (ommon Pleas. * 
13. PoLEs Cale. 


Homas Pole one of the Clerks of the Chancery, married a woman 
who was Executrix to her Husband : and in an Afton of Debc 
brought againſt them in the Common Pleas, the ſaid Pole brgughr 
4 writ of Priviledg, to have removed the faid Aion into the Chil 
cery + And by all the Juſtices the Writ was diſallowed, and the defen- 
dints ruled to anſwer there,becauſe us Wife was Jowpedig the Attion 
with the Husband ; and ſhe could not have the privi x dT 
not the Husband.” And fo it is adjudged by the-whole Court , 34. 
H.'6.29. and 35. H.6.'3. Burt ee 27. Is. 20.. where the caſe ws 
hat a man brought an ARionin the Common ears paige 
andar' the p/wries returned, he and his Wife. were arreſted into an in- 
feriour Court veniende to Weſtminſter ; and becauſe the Hysbandihath 
= , therefore his Wife ſhall be-in the ſame condition.. Byt Dyer 
id) That the reaſon there was, becauſe the Wife camein aid of her 
Flusband to follow his ſuir : And therefete it is not like the principall 
Caſe'at the Bar. | S FY 


— 


Mich. 24- Eliz, in the Common Pleas. 


[ © Debt upon a Bond of Forty pound, for the Payment of Twenty 
pound at a Day and Place certain : The Defendant pleaded, Thar 
he had paid the ſaid Twenty pound, according to the Condition,upon, 
which they are at Iſſue ;. and at the Niþ Prims, the Defendant gaye in. 
Evidence, That he had paid the Money to the Plaintiff before the day, 
and that the Plaintiff had accepted ofit ; all which Mactrer the Jury 
found. ſpecially,and referred. the ſame to the Juſtices: And it,was ſaid 
by the whole Court, That that payment before the day wasa ſufficient 
Diſcharge of the Bond ; but becauſe the Defendant had not pleaded 
the ſame Specially, but Generally, 'that he had paid the Money accor- 
ding to the Condition ; the Opinion was, That they muſt find « ainſt 


the Defendant, for that the Special Matter would not prove the Iſſne: 
and the Lord Dyer Chief Juſtice ſaid, That the Plaintiffs Councel might 
lave demurred upon the Evidence. 


Ach, 


the<Arterages were diſcharged, betabſe' the Covenants 'ek 
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I 

N ARtion was brought upon the Statute of t & 2 Phi/. & Mar. 

And the Statute is, That no Diſtreſfe ſhall be driven out of the 
Rape, Hundred, Wapentake or Laith, where ſuch diftreſſe is, or ſhalf 
be taken, Except it be to the P«wnd Overr within the (aid County; not 
exceeding rhtee Miles diſtant from the place where rhe Diſtreſſe wag 
aken; ahid the Plaintiff declared of a Diſtreſſe taken in a Hundred, in' 
ch a County, and that he drove it fix miles out of the County ; 
and becauſe a Hundred may be in diverſe Counties, and the Statute is, 
Thar the driving 6ught not be more then z mites out of the Hundred ; 
and that it might be thac the driving was fix miles from the place where 
the Diftreſſe was taken in another County,and yet nor three miles from 
the Hutidred where the taking was, for that Cauſe it was not adjudge@ 
apainſt the party ; And that was after Verdi&,in arreſt of Judgment. 


—_—} 


Paſch. 24. Blix, in the Common Pleas. 


16. 
Feme ſole ſcized of a Manor co which there were Copyholds ; 
One of the Copyholders did entermarry with thewoman, and af- 
tetwards' he and his wifedid ſuffer a Recovery of the Manor, unto the' 
ule of themſelves for their lives, and afterwards to' the uſe of the heites 


of the'wife,” The Queſtion was, Wh Ne Confhold were extin&';' 


And Anderſon” the” Chief Juſtice ſaid, That if a'Copyholder will joyn 


with his I'6rd in a Feoffment of the Marinor, that, thereby the Copy- 


bold is exrin&. The fame Lawis; if a Copyholder d6 accept a Leaſe fot 


yeats'of his Copyhold': which was agreed by the whole Court. 


Paſe. 24. Eliz. in the Common Pleas. 


I'7. 
7. N, Doth-Covenant with 7. $. by Indenture, to pay. him forty 


pounds yearly for oneand twenty years, and afterwards 7, $. doth ye-" 
leaſe to'[. N. all Ations: The Qu ether the whole Co=” 
venant were diſcharged + And it was ho)den by all the Juſtices, Re ny 
ory, 

ch 


ion was, Whether the whole 
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yearly to be executed during the Term of one and twenty years, for he 

ma Love ſeveral Actions of Covenant for every time that it is behind ; 

_ if it be behind the fecond year, he may have a new Acton for that, 
and ſo of every year during the Term,ſeveral Actions: for nothing ſhall 

be diſcharged by the releaſe of all Actions, but that which was in Aci- 

or, or a Dutie at the time of the releaſe made, Asin 5.E.44.and L.z.F. 

4-41. In debt for Arrerages of an Annuity ; the defendant pleaded a re- 

leaſe of all Actions, which bore date before any arrerages were behind , 

And the opinion of the Juſtices was there, That it was no Plea, and ſo it 

was adjudged ; for it is not a thing in Action, nor a Duty, untill the 

day of paiment comes. And it is there holden by Arder, Thar if a man. 
make a Leaſe for two years. rendring Rent, and that the Tenant ſhall 
forfeit twenty ſhillings nowixe pene, for not paiment at the day,there a 

releaſe of all Ations perſonals made to the Tenant before the penalty 

be forfeited, is no Bar; for it is neither Duty,nor thing in ARion before 

the failer of paiment. And in 42. E.-3.33. A man did releafe to his Te- 

nant for term of life all his Right for the Term of the life of the ſame 
Tenant for life ; And that he nor his heirs might any right demand, nor 
challenge, or claim for the life of the Tenant for life, inthe ſaid Land ; 

and afterwards he died, and the Tenant committed Waſte, and the heir 
brought an Action of Waſte, and the Tenant pleaded the ſame Releaſe, 
and it was holden no Plea, for nothing was extin& by the ſame Releaſe 
but that which was in Action at the time of the Releaſe made, and that 
the Waſte was not. Rhodes Serjant put. a Caſe, which he vouched to be: 
adjudged. 4. Eliz. which was, That if a man Covenant with. 7. S. that if 
he will marry his fe that then he will pay him twenty pounds ; 1f 
a Releaſe were made by 7. S. before the marriage, the ſame will not de- 

termine the twenty pounds if he marry her afterwards, becauſe it was 

not a Duty before the marriage : So in the principal Caſe, notwith- 

ſtanding that the Covenant was once broken for the non-paiment at the 
firſt day ; yet becauſe a ſeveral Action of Covenant lieth for every day 

that it. was arreare,the Releaſe ſhall extinguiſh but only that which was. 
Arreare at the time of the Releaſe made: And fo Note, That a Releaſe 
doth not diſcharge a Covenant whieki is not broken. 
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Paſch. 24. Flix; inthe Common Pleas. 


18. 

' FPon a ſpecial Verdi& in an Action of Debt ; The Caſe was this: 
LI: '$. and /. N., did ſubmit themſelves to the Award, Order, Rule 
and Judgemant of A. and B. for all Matters, Quarrels and Debates, and 
the Bond was made to perform the Award, Order, Rule and Judge- 

: ment 


ment made by them : And they Award, Order , Rule and Adjudge, 
That 7. S. ſhall pay to Y.N. who was a Stranger, twenty ſhillings. The' 
firſt Queſtion was, Wherh@ the Award were good : And it was holden 
by Anderſon Chiet Juſtice, Meade and Periam Juſtices, That the Award 
was void, becauſe it was out of their Submiſlion, for they cannot Award 
a man to do a thing which doth nor lye in his power, for in this Caſe 
w. N.to whom the money isto be paid, is a Stranger, and it is in his 
EleRion, if he will accept of the money or not. And fo it is holden in 
22. H.6.46.and 17. E. 4.5. but vid. cont. 5.H.7.2. Then if the Award 
be void, The ſecond Quettion was, If et the Bond to performe it be 

ood or not; And it was holden by the whole Court, that it was void. 
alſo, againſt the Book of 22. H. 6.46.. becauſe that the Condition was 
to pertorme that which was againſt the Law (_$»eye that Cale, for it 
ſeemes not to be Law at this day.) And it was then holden, That A- 
wards concerning Atts to be-performed by them which have not ſub- 
mitted, are void : And in all Caſes where each of the parties which ſub- 
mit have not ſome thing, the Award is void. 
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Paſch. 24. Eliz, in the Kings Bench. 


Q I9. 

N an Acton upon the Caſe upon a Promiſe , The conſideration was, 
Yivkere T.S, had granted a Term to /. D. That afterwards upon the 
requeſt of 7. S. 1. D.did make to W. an Eſtate for four years, upon 
which #. brought his Action : And after Verdi& it was moved in ſtay 
of Judgement, that there was-no good- conſideration, and a difference 
taken, where the Promiſe was upon-the Grant ; and where after- 
wards : If it were before, then the Condition was good ; but if it were 
afterwards, it was not good : And it was adjudged, That the Plaintiffe, 
Nihs! capiat per billam. 


Paſch. 24. Eliz, in the Kings Bench. 


20. 

N ARion-upon the Caſe upon a Promiſe was : The Confide-- 
Araion was, That,in conſideration that the Plaintiffe Darer diem (c- 
Intionss, the Defendant Super ſe aſſnumpſit ; and becauſe he doth not ſay: 
in fatto, that he had given day, It wagadjudged that no ſufficient Con- 
fideration was alledged : But if the Conſideration were Sod cum ind:- 
bitatws, &c.the ſame had been a good Conſideration without any more; 
for that implies a Conſideration it ſelf. Paſc 
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Paſch. 24. Elix; in the Kgngs Bench. 


21... 


T was ſaid by Cooke, That the Chancellor,or any Judge of any of the 
|| Courts of Record at Weſtminſter, may bring a Record one to another 
without a Writ of Certiorare, becauſe one Mr is ſufficiently known 
one to the other, as 5. H.7.31. where a Certificate was by the Chan- 
cellor alone ; andto this purpoſe is 11.H. 4. Bur that other Judges of 
baſe Courts cannot do, nor Juſtices of the Peace, as 3. H.6. where the 
certificate by Suitors was held void. 


Paſch.z5.Eliz, In the (ommon Pleas. 


22. SKIPWITH's Cale. 


T” was found ugon a ſpeciall verdict in'an Aion of Treſpaſs, that 
the place where, &c. was Copy-hotd land : And that the Cuſtome 
is, That quelibet famina viro cooperta poterit deviſe lands whereof ſhe is 
ſeiſed in Fee, according to the cuſtome of the Manor, to her Htsband, 
and ſurrender it in the preſence of the Reeve and fix orher perſons 
Aad that 1. S. wasſeiſed of the land, where; &c. and had ifſue' rwe- 
Daughters, and died, and' that they'married husbands ; and rharone' 
of chem deviſed her patr'ro-hev tusband'by Willin writing” in the pre-- 
ſence of the Reeve and fix' otheriperſdns::- and! afterwards at another 
day ſhee' ſurrendred4to the Husband; and he'was admitted; and'ſKe 
died; and her Husband: continued the: poſſeſſion: And'the Husband' 
of the ottier Daughter: braught an Action -of 'Trefſpaſſe. Roger Ser- 
jeant, The Cuitome is not good, neither for the Surrender, . nor for'the' 
Will, for two cauſes : One, for the uncertainty of what eſtate ſhee 
might make a Deviſe, and becauſe it is againſt reaſon, that the Wife 
ſhould ſurrender.to the, Husþand, Where\the Cuſtbmeſhall not be 
00d, if it be uncertain; he vouched 13. E. 3: Fitz. Dum fuit infra 
etartem. 3. The Tenant faith, thac the lands are in Dorſet, where the 
Cuſtome is, that an Enfant may make a Grant or Feoffment, when he 
can- numberitwelve pence.. And /itrwas' holden; that' becauſe-ic is uty- 
certain when he can ſo. do, the'Cuſtome is: not go0d. 19.5; 2: ih a- 
RaviſhmentofWard; the defendant-pleaded; that theruſtbme'is; thar 
when the Enfant: can-meaſare: an elvof cloth, oritelltwelvepence, as 
beforexhat he ſhould be our'of Ward : and it'1s holderrno pood cuſtony. 
for-the cauſe aforefaid: ''22, H.6/ pr:a; thereaman preferibed, . That 

el ee [4th __ the 


: 
c » 
% 
4 
. 


RR 


the Lord of D. had uſed to have Common for hitn and all his =.,,,.r..; 
And becauſe it is not ſhewed, what Lord ;. whether the Lord Meware 
or immediate,, it is adjudged no good cuſtome. And as to the Sut- 
render, it is againſt reafon, that che Wite ſhould give to the Husband ; 
for a Wife hath not any Will but the Will of her Husband : For it 
the Husbang ſeiſed in the right of his Wife, make a Feoffinent in Fee, 
and the Wife being upon he land, doth diſagree unto it, ſaying,thar 
ſhee will never depart with it during her life yet the Feoffment is 
good, and ſha}i binde during the lite of the Husband, as it is holden 
IN. 21.&. 3, Andtherefore it: is boldeg.in 3.Z. 3. Tir. Devije, Br.43. 
That a Feme covert cannot deviſe: to: ber Husband ; for that ſhould be 
the A of the Husband to convey the land to himſelf. And in che old 
Natura Brevium, in. the Additions of Ex gravs querela, it is holden 
ſo, accordingly. And the Caſe in; 29. E. 3. differs much from this 
Caſe : For there a woman: ſeiſed of lands devidable, took an Husband 
and had iſſue; and deviſed the lands. to. the: Husband for his lite, and 
died, and a Writ of Waſte was brought againſt him as Tenant by the 
Courreſie ; and it was holden that it did lie, and that he is not 1n by 
the Deviſe ; for the reaſon there is, becauſe he was in before by the 
Courteſie : But as.Econceive,that Caſe will diſprove the Surrender ; for 
in as much as he had it in the Right of hiswite;, he could not take it in 
his own Right. Alſo he took another Exception in the principal Caſe, 
becauſe that the wife was not examined upon the Surrender : but none 
of the Juſtices ſpake to that Exception : but when the Record was 
viewed, it. appeared, that.it was ſo pleaded : Further, He ſaid, That the 
deviſe was void by the Statute of 34: H.8. (ap. 5: where it is ſaid, It. is: 
enacted, That Wills and Teftaments made of any Lands, Tenements,&c. 
by women Coverts,or &c. ſhall not be taken to be good, or effectual in 
Law. And he ſaid, That,this Statute doth extend to cuſtomary Lands ; 
And as to that all the Juſtices did agree, That it is not within the Sta- 
tute. And as to the Statute of Eimitations, Anderſon chief Juſtice ſaid,. 
That if. a Leaſe for-years, which, perhaps: will not indyre fixty years, 
ſhall be.taken ſtrong, this ſhall. eAnderſon moved, That if the Lord. 
Leaſe Copyhold land by Word,Whether the Lefſee might maintain an 
Ejettione __ : and he conceived not ;: for in an Ejett:one firmer, there 
ought to.be.a Right in Fat: And, although. it be by concluſion, ,it. is 
not ſufficient, for that the-Jury or Judge are not eſtopped or concluded: 
And he conceived, That if Tenant at Will make a Leaſe for years, that 
it is no good leaſe betwixr him and the Leffor ; but that he may well 
lead, that he had nothing in the land : Meade contrary; but they, 
both agreed, That the Book of 14. E. 4. which ſaith, That if Tenant at 
Will make -a leaſe- far years, that he ſhall be a Diſſeiſor, is not Law. 
Anderſon ſaid, That the, preſcription in the principal Caſe. was not . 


good, for.it is Luod qualiber faming. vire. cooperta poterit, &c. and ". 
ought 
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ought -» be,thar feme Coverts poſſant, and by the Cuſtome have uſed ts 
d-zte to the husband, and therefore _ cription 1s not-good, that 
Poteſt ponere retes upon the land of er upon the Cuſtome of the 
Sea ; for preſcription mult be in a thing done : alſo by him the deviſe is 
not good accor ing tro the Cuſtome, for that is, that ſhe may deviſe 
and ſurrender ; chat ought to be all at one time, and that in the 
preſence of the Reeve and 11x other perſons, as well as the Surren- 
derer ; and the words of a Cuſtome ſhall be ſo far performed as th 
may be. Meade contrary : And that theſe Witneſſes ſhall be referr 
ro the ſurrender onely, tor a deviſe may be without Witneſſes. And he 
ſaid, that ſometimes the. latter clauſe ſhall not refer to all the prece- 
dent matter, but unto the latter onely, as 7.H.7. is, Where a Precipe 
was brought of lands in A. B. and C. i» Inſula de Ely : the Clauſe 
(in Inſula de Ely) is referred onely to{. And it was ſaid, Thar if in 
the principal Caſe the Will were good, that then the husbands are 
C__ in common ; and then the Action of Treſpaſs is not main- 
tainable, 


Paſch. 25. Eliz; in the Common Pleas. 


23. 


'F= Caſe was moved by Serjant Gaway. Thomas Heigham had an' 


hundred Acres of lands, called Zacks, uſually occupied with a 
houſe ; and he leaſed the houſe and forty Acres, parcel of the faid hun- 
dred Acres, to 1. S. for life, and reſerved the other to himſelf, and 


made his Will, by which he doth deviſe the houſe and all his lands, cal- ' 


led Zacks, now in the occupation of 7. FS. to his wife for life ; and 
that after her deceaſe, the remainder of that, and all his other lands 
pertaining to Facks, to R. who was his ſecond ſon ; Whether the wife 
ſhall have that of which her husband died ſeiſed for her life, or whe-- 
ther the eldeſt ſon ſhould have it, and what eſtate he ſhall have in it. 
Meade. The wife ſhall not have it ; for, becauſe that he hath expreſſed 
his Will that the wife ſhall have part, it ſhall not be taken by implica- 
tion, that ſhe ſhall have the whole or the other part, for then he would 
have deviſed the ſame to her ; And therefore it hath been adjudged in 
this Court betwixt G lover and Tracy ; That-if Lands be deviſed to one 
and his heirs males; and if he die without heirs of his body, that then 
the land ſhall remain over, that he had no greater eſtate then to him 
and his ſpecial heirs, »z. heirs Males : and 'the reaſon was, becauſe the 
Will took effe& by the firſt words. A»der/on Chief Juſtice ; It was hol- 
den in the time of Brow», Thar if lands were deviſed ro one-after the 
death of his wife, that the wife ſhould have for life : but if a man ſeiſed 
of 
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L. Mountjoy and E.of Huntmgton's Caſe. 17 
of two Acres, deviſeth one unto his wife, and that 7. S. ſhall have the 
other after the death of rhe = ſhe rakes nothing in that Acre for the 
Cauſe aforeſaid. For the ſecond matter, If the Reverſion ſhall paſs 
after the death of the wife to the ſecond fon; we are to conſider what 
ſhall be ſaid land uſually occupied with the other, and that is the land 
leaſed with it. But chis ſand is not now leaſed with it, and therefore it 
cannot paſs. #indbaw. The ſecond ſon ſhall have the Reverſion ; for 
alchough it doth not paſs by theſe words, Uſualy Occupied,(as Ander/on 
held) yet becauſe the deviſe cannot take other effe&, and it appeareth 
that his intent was to paſs the lahd, the yonger ſon ſhall have it. Ander- 
ſex. Jacks is the intire name of the houſe and lands; And that word 
when it hath reference unto an intire thing called Zacks, and is known 
by the name of Zacks, ſhall paſs to the ſecond ſon ; for words are as we 
hall conſtrue them : And therefore, If a man hath land called 24awnor 
of Dale, and he deviſeth his Mannor of Daleto one, the land ſhall paſs, 
although it be not a Mannor: And if I be known by the name of 
Edward William(on, where my name is Edward Anderſon, and lands are 
given unto me by the name of Edward Williamſon ; the ſame is a good 
name of purchaſe. And the opinion of the Court was, that the Rever- 


ſion of the land ſhould paſs to the ſecond ſon. 


Paſe. 25. Eliz, in the Common Pleas. 


24. The Lord MounTj ov, and the Farle 
of HunTiNGTON's (aſe. 


Ote, by eAnderſon Chief Juſtice, and Periam Jultice. If a man 
New: of any entrie Franchiſes, as to have goods of Felons with- 
in ſuch a Hundred, or Mannor ; or goods of Outlaws, Waifes, Strates, 
&c. which are cauſual ; Theſe are not Inheritances deviſeable by the 
Statute of 32.H. 8. for they are not of any yearly value, and peradven- 
ture no profit ſhall be to the Lord for three or four years, or perhaps 
for a longer time. And ſuch a thing which is deviſeable ought to be of 
annual cp appeareth by the words of the Statute. And alſo they a- 
—_ the ſaid Franchiſes could not be divided;and therefore if chey 

eſcend to two coparceners,no partition can be made of them.And the 
words of the Statute of 32..8.are, That it ſhall be lawful, &c. to diviſe 
two parrts,&c.and then 2 _ which canot be divided, is not diviſeable. 
And they ſaid, That if a man had three Manors,and in each of the three 
ſuch Liberties, and every Manor is of equal value, that yet he cannor 
deviſe one Mannor and the Liberties which" he hath to it, Cau/a qu4 


ſupra : but by them an Advowſon is deviſeable, becauſe it may be of 
D annuall 


18 Webbe and Potter's Caſe. 
annual value. But the Lord Chancellor, ſmiling, ſaid, That the Caſe of 
the three Manors may be doubted. And there alſo it was agreed by the 
ſaid rwo Juſtices, upoa Conference had with the other Juſtices, That 
where the Lord AMonntjoy by deed, Indented and Inrolled, did bar- 

aine and ſell the Manor of Gamford to Brown mn Fee; and in the In- 
| wn this Clauſe is contained , Provided alwayes, And the ſaid 
Brown Covenants, and Grants to, and with the Lord CHMonntjoy, his 
Heirs and Aſligns, that the Lord Mozntjoy his Heirs and Aſligns, 
may digg for Ore within the land in Camford, which was a great 
Waſte; and alſo to digg Turffe there to make Allome and Co- 
pereſs, without any contradiction of the ſaid Brows, his Heirs and Aſ- 
ſigns. They agreed, That the Lord Mownmyjoy could not devide the ſaid 
Intereſt, ve. to grant to one to digg within a parcel of the ſaid Waſte. 
And they alſo agreed, That notwithitanding that Grant, That Brow, 
his Heirs and Alligns, owners of the Soile, might digg there alſo, like 
to the Caſe of Common Saxs number. The Caſe weat farther, That 
the Lord Mowntjoy had deviſed this Intereſt to one Laicorr for one and 
twenty years, and that Laicort aſſigned the ſame over to two other 
men:And whether this Aſſignment were good or not,was the Queſtion ; 
foraſmuch that if the Aſlignement might be good to them, ic might 
be to twenty ; and that might be a ſurcharge to the Tenant of 
the ſoile. And as to that the Juſtices did a ree, that the aſlignement 
was good ; but that the two aſlignees could not work ſeverally, bur 
together with one ſtock, or ſuch workmen as belonged to them both. 
And Cook, who reported the opinions of the Juſtices, was of Counſel 
with the Lord Monntjoy. And note, in thatcaſe it was faid, That Pro- 
- viſo being couptked with other words of covenant and grant, doth not 
create a Condition ; bur ſhall be of the ſame nature as the other words 
with which it is coupled. 


"5 ad 
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25. WeBBE and PoTTER's Cale. 


In an Ejeftsone firme the Caſe was this : 

Ohn Harris gave Land in Frankmarriage to one White: And the 
Jrords of the Deed were, Dedi & rn I. W.5n liberum maritaginm 
Joanne filie ſue, Habendum eidem J. W. & heredibus ſuis in perpetnum, 
tenendum de { apitalibus Domints fiodi, &e. with warranty to the Huſ- 
band-and his heirs. Periam Juſtice, although the uſuall words of gift 
* inFrankmarriage are not obſerved; yet the Frankmarriage ſhall not be 
deſtroyed ( for the uſuall words are, 1» /iberum maritagium cum Joan- 
na filia meu; in the ablative-caſe) : And it was holden by all the Ju- 
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 Webbe and Potter's Caſe. 19 
ſtices, that notwithſtanding that, the Brankmarriage was good. Alfo 
a git ig Frankmarriage after the eſpoufals, is good, as it was holden by 
the Juſtices. And fee Fitz. Tir.T ale 4.E,3. and 2.H.3. Dower 199. 
And he ſaid, Thar a gift in Frankmarriage before the Stat. of Don#,&c. 
was a Feelimple, but now it is but a ſpecial tail: and if it ſhould not be in 
law a gift in Frankmarriage, then the Husband and Wife have an eſtate 
but for their lives; for they cannot have an eſtate taile, for that there 
are not words of limitation of ſuch eſtare in the gift. And hee cited 
4-E.3. and 45- E. 3.20. to prove his opinion and hee much relyed 
upon the intent of 'the Donor, which ought to be obſerved in con- 
ſtruction of ſuch Gifts according to the Statute. And becauſe the 
Habcndum is repugnant to the premiſſes, and would deitroy the Frank- 
marriage, itjs void, and the Premiſes ſhall ſtand good : and to prove 
that, he cited 9 E.3. 13. Z.1, 32.E.1. Tit.T aile,25. 3.H 4. by Hil, 
And he took this difference ; Where a Remainder is limited upon 4 
Gift in Frankmarriage to aſtranger, and where it is limited to one of 
the Dogges; for in the firſt caſe, the Remainder is good for the be- 
nefit of the {tranger ; but in the ſecond caſe it is void. And he ſaid, 
that if a Rent be reſerved upon ſuch a Gift, that it ſhould be void du- 
ng rhe four degrees, bur afterwards the Reſervation ſhould be good. 
And if the Donor grant the Reverſion over, and the Donee in Frank- 
—_— attourn, now he ſhall pay rent to the Grantee ; for by Lir- 
tleton, he hath loſt rhe Priviledg of Frankmarriage, viz. the Aquitall ; 
and no privitie is betwixt the Grantee and the Donees. 10. Af. 26. 
& 4 H. 6.' That it is not any raile, if it be not Frankmarriage. Wind- 
ham Juſtice : Although it be no eſtate in Frankmarriage, yet is it an 
eſtate taile : and he cited 8. E. 3. although there want the word Heirs. 
Alfo if a man give lands to another &- ſemini xo, it is pood ; 45. 
E. 3. Statham, taile. If it be not Frankmarriage, yet it is a good e- 
ſtate intaile. 19. Aſ Land was oY to Husband and Wife in Frank- 
marriage, infra a»nos nubiles, and afterwards they are divorced ; the 
Wife hath an eftate in raile. Mead- Juſtice did agree with Windham, 
and ſaid, That although there be not 2ny Tenure, nor any Aquitall, 
et it may be a good Frankmarriage ; as if a Rent, Compſon, or Re- 
Lerfion be given in Frankmarriage, it is good ; and yet there is not 
any Tenure nor aquitall. Dyer Chief Juſtice conceived, That it is 
not Frankmarriage ; becauſe that the uſuall words in ſuch Gifts are 
not obſerved: for he ſaid, that the gift ought to be in /iberwm Mari- 
taginm, and not 7-a»« filie ſue; for that is not the uſuall form of 
the words: And he fa:d, That if the word [ Liberam] be omitted, 
chat it'is not Frankrprriage ; for that he ſaid, is as it were a Maxime ; 
and therefore the'vſua'! words ought to be obſerved. And by the fame 
reaſon ſush a Gift cannot be with a man, but ought to. be with a 
woman : alſo fuch a Gift ought to be with one of the blood of the 
D 2 Donor, 
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Donor, who by poſlibilitie might be his Heir. Alſo there oupht to 
be a Tenure bernine the Donor and Donee, and alſo an Aquitall.” And 
iftheſe grounds and ceremonies be not obſerved, it. is not Erankmar- 
riage. ito if it once take effe@ as a Frankmarriage,and afterwards 
the Donor granteth the Reverſion over, or if the Reverſion doth de- 
ſcend to the Donees, yet it ſhall not be utterly deftroyed, but ſhall 
remaine as an. eſtate taile, and not as an eſtate for lite ; becauſe it 
once took effe& in the Donees and their iſſues as a Frankmarriage, 
31. E. 1. taile 116. If man give lands in Frankmarriape, the re- 
mainder to the Donees and the heirs of their bodies ;- yet it is a good 
Frankmarriage. And if a man give Lands in Frankmarriage, the Re- 
mainder to another in taile, it ſhall not deſtroy the Frankmarria e, 
becauſe that the Donor hath the Revemhon in Fee in himſelf, -and Js 
Donees ſhall hold of him, and not of him inthe Remainder in taile - 
but if the Remainder had been limited to another in Fee ſimple, then 
it had been otherwiſe. Alſo.if the Donor grant the Services of the 
Donees in- Frankmarriage, reſerving the Reverſion to himſelf, it is ao 
good Grant, although that the Donees attourne ; for that tlie Servi- 
ces are incident to the Reverſion.: but if he grant the-Reverſion, then 
they do paſſe. And he concluded, That the Husband had the whole, 
cad het the Wife had nothing : for ſhe was no purchaſer of the pre- 
miſſes, becauſe that the Gift did not take effect as a pift in Frank- 
mariage:: And he ſaid, that he doth not conſtrue it ſo by the intent of 
the Gift ; for here is an expreſle limitation of the Fee v0 the Husband 
and his heirs, which ſhall. not. be contradicted by any intendment; for 
an Intendment ought to give way to an expreſſe Limitation, as a conſi- 
deration implyed:ought to give place to a conſideration expreſſed. And. 
afterwards this yeer it was adjudged, that it was not a Frankmarriage, 
nor a Gift in taile, but that it was a Fee ſimple. And the Juſtices ſaid, 
that although the old books are, That where-it takes not effet as a 
Frankmarriage, that yet it ſhall take effe& as an eſtate tails, thoſe 
Books are againſt Law. But they agreed, That where-once the Gift 
doth rake effe& as a Frankmarriage ,, that by matter ex poſt fa@o, it 
might be turged to an eſtate in tae. 


— 


Paſch.26 Eliz. In the Common Pleas. 


26. 


T £ade and Windbam (the other Juſtices' bei abſent) were of o-- 

A pinion, That a Copyholder in Fee, who iFche Cuſtome might. 
ſurrender in Fee, might make a ſurrender in taile , withour-any ſpeci-- 
all cuſtome ſo to doe.: and he who may preſcribe to make a Feo e. 
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in Fee, might make a Leaſe for life, and it ſhould be good, quia omne 


m4 continet in /e mints. 
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27 


N a Writ of Dower, the Defendant made her demand de tertia parte Y © mand ont 


libere falde : and Serjeant Gaxdy moved if it were good, without 
ſetting in certain for what cattell; And it was held not good; for if ir 
be not of a certain number, ſhe ſhall not be thereof egdowed, no more 
then of a Common uncertain. And if. ſhe do demand Common which 
is certain, yet ſhe ſhall not be endowed, if ſhe do not ſhew the certain- 
tie of it. Windbamſaid, That if the Common be uncertain, that the 
woman ſhall be allowed for it : But Meade ſaid, He doth not know how 
the allowance ſhall be made, 


Paſch. 25 Eliz, In the Exchequer Chamber. 


28 


T was holden in the Exchequer Chamber, before the Treaſurer and 
the Barons, in the caſe of one Pelbaw, That whereas the Queen had 
anted to him-by Letters Patents, That he ſhould not be Bailiff, Con- 
able, nor other Officer or Miniſter, licer eligatwr : That if the Queen 
make him Sheriff of a County, that” he ſhalf not be diſcharged by that 
Patent, for that ſuch Offices do” not. extend to Royal Offices : as a 
ant of Amerciaments ſhall. not extend to Amerciaments Royal. And 
alſo the making of a Sheriff is not by ele&ion, bur onel by Mr 
tion of the Queen. So that if he have not theſe mates ides ( licet e- 
ligatur per Nos) he ſhall be Sheriff. Apd that they ſaid was alſo the 
opinion of Bromley Lord Chancellour. 


—___ 


Mich..26 Eliz, In the King's Bench. 


29 | 

T" was holden by the Court, Thar if a man binde himſelf to perfornt 
the laſt Will of 7. $. and he is made Executor, that hee is bounden 

to pay Legacies without any demands. Vide 11. E. 4. 10. 4." 14. E. 4.4. 
4 20.E, 4-28. Yet it was ſaid, That Paſch.25.E iz, they put - dit-- 
ence 


- 


22 Paſch-26.Eutz..:Buſhey's Caſe. 
ference, where a man' is bound to perform the laſt Will, -and when to 
perform the Legacies ; for in the later caſe the Law is ue (wpr. 


El. 2.6 Eliz, Tnithe Common Pleas. 


, — 
F I be bound, that my Leſſee ſhall ;take, reap, and carry his Corn 
peaceably without. interruption : and afterward in Harveſt, when 
be 1s reaping, -& come upon the land; and fay to him, that he ſhall not 
reap. any car-there z- but otherwiſe L do not diſturb him : The: opini- 
on of all the Juſtices was, that-for theſe words ſpoken by me upon the 
Land;that I have fqrfeiced-my Bond: And-yet it was urged by Serjeant 
Puckering,' That I was bound co fuffer him to do three things, ſcil. to 
take, to reap, and to carty, 'and all theſe things he hath done. See the 
 Caſe47.E.3.22. where the ſaying to a Tenant. by one Coparcener,that 
he ought not to pay any thing to the other, was a Diſſeiſin. " 


Paſch. 26. Eliz. in the Common Pleas. 


»4c..:418 | 

A Man was bound in a Recognizance-for. his good behaviour : and 

it was ſhewed, that he was atreſted for ſuſpicion of Felony by a 
Conſtable, and that he eſcaped from him; to which he pleaded, Not 
guilty : Exceptioh was taken, becauſe it was not ſhewed that a Felony 
was committed, which might cauſe ſuſpicion, for that is traverſable : 
and per Curiam it need not ; for although no ſuch felony was commit- 
ted, and alchough the arreſt were-tortious, yet the Recognizor had 
forfeited his Recognizance, by making an eſcape, which is a Misbe- 
haviour. uh 
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22 BusHnevr's Caſe. 


Anl Buſbry Vicar of Pancras keaſed his Vicarage to Door Clark , 

the Glebe land, and the Church, and all things to the ſame be- 
longing (Excepting the houſing) reſerving twenty pound rent yeerly, 
at Lammas, and Santti Petri advinculs, by equall portions : = 
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- Rent be behinde by the ſpace of a month, that then it ſhould be law- 
full for the Vicar to diſtrein : And the Leſſee was bound to peform all 
Covenants, Articles and Agreements cofftained or recited within the 
ſame Indenture. And for rent not paid the 29 of Auguſt 25. Eliz. the 
Vicar brought Debt upon the Bond : To which the Defendant plead- 
ed, That the Rent was not demanded the 29 day of A»g»ft : upon 
which they were at iſſue : and the Jury being ready at the Bar, #/a/me- 
ley ſaid, That the Enqueſt ought not to be taken for three cauſes: Firſt, 
hath made a leaſe of the Vicarage except the houſing, and the 
Plaintiff hath alledged the demand to y_ ſuper terr as glebaler, 
and hath not ſhewed where. To that the Juſtices ſaid, It had been 
better to have ſaid, Ar ſuch a gate, or hedg, or high-way ; but not- 
C—_—_— they did not allow of that Exception ;* for if it were not 
well demanded, it onght to be ſhewed of the other ſide. The ſecond 
exception was, becauſe the Enqueſt were all de Vicinero de Pancras, and 
it might be that ſome-of the Lands «ry the Vicarage did 
extend to /ſlington : but that Exception was diſallowed alſo. The 
third Exception was, becauſe that the Yemire facias did not well recite 
the Iſſue, for the exception of the houſing was left out : and per Cari- 
am,'it is not needfull that all be recited : But if another iſſue then that 
upon which they were at iſſue had been recited, it had not been good. 
And afterwards the Enqueſt was taken, and found for the Plaintiff. Bur 
nothing was ſpoken , whether there needed any demand in ſuch caſe, 
or nor. 


_— 


Paſch. 36 Eliz. Inthe Common Pleas. 


33 
T* a man be preſented unto a Benefice, which is not above the value 
of ſix pound per annwm, and afterwards he is preſented unto another 
of twenty pounds; and afterwards is deprived for cauſe of Plurality : 
The Ordinaty muſt give notice to the Patron ; for that is at the com- 
mon Law : and untill Deprivation it is no Ceſlion. 


Trinity 26 Elizab. In the Common Pleas, 


34 THROGMORTON and TErRINGHam's Cale. 


T* a Replevin, the Defendant did avow the taking of the cattell, by 


reaſon that one A. held of him an Acre of land 1n the place where, 
Kc. 


24 _* SavellandordelsGoſe. 


&c. by fealty, and ſixteen ſhillings rent, the rent payable at two Feaſts 
of the year, &c. And the Plaintiffe ſaid, that he held the ſame acre, 
and two others of the Avowant by fealty, and ſixteen ſhillings payable 
at one day, abſg, hoc that he held the ſaid acre by the ſervices payable 
at two dayes, &c. Snagg. The tenure cannot be traverſed : and 21 
E. 4. the lait caſe is the ſame caſe ; where the Avowry is made for 12 
pence at four days ; - and the Plaintiff faid, that he held by ewelve pence 
payable at one day, without that that he held by the Services payable 
at four dayes. And there it is holden, that the ſame cannot be an En- 
croachment, becauſe they agree in the Services. Walmeſley, He ſhall 
have the traverſe for the miſchief which otherwiſe would follow : for 
if he ſhould traverſe the ſeiſin, thereby he ſhould confeſle the Tenure. 
Periam conceſſit, and ſaid, That the difference- which is commonly ta- 
ken in our Books, is, That where they agree in the Tenure, there the 
Seifin is traverſable ; but where they do not agree in the Tenure, there 
the Tenure is traverſable. So is 26. H. 8.6. 7. E.4.27. 12. E.4, 7. 
20. E. 4.16. And he conceived here, that the payment at two dayes 
doth alter the tenure ; ſo as now it is another tenure then before. Alſo 
he ſaid, That if Wh. acre and BI. acre be adjoyning, and are holden 
the one of /.S. and the other of /. D., and 7. $. diſtrein and avow for 
both acres, that he may well traverſe the tenure. Meade 8. H, 7.5. 4. 
It is ſaid by Brian, That if avowry be made for a tenure of two acres 
by twenty ſhillings, and the Plaintiffe ſaith, that he holdeth theſe two 
and two other acres by twelve ſhillings, without that, that he holderh 
the two acres by twenty ſhillings : that that is good, for that he cannot 
do otherwiſe. And it is noreaſon, that for a falſe avowry, the Plain» 
tiffe ſhould be at a miſchief. But the Book is not ruled, for Keble is 
contrary. Vide Librum. 


Trinit. 26 Eliz, m the Kings Bench. 
35 SAVELL and CorDeLr's Cale. 


Enry Savell Leſſee for years of the Manor of M. grants the ſame 
H Manor, Habendum for ſo many years, which ſhould be to come 
after his death, to {ordel/ Maſter of the Rolls, if Dorothy his Wife ſo 
long ſhould live : And afterward Henry Savelt, and he in the Reverſion 
levied a Fine. The Caſe went by many Conveyances further. But two 
points were here moved : 1. Ifit were a good Grant for ſo many yeers, 
&c. Shuttleworth argued that it was. But Cooke contrary. And Cooke 
ſaid to that which hath been ſaid, That Leaſes which have uncertain 
* beginning, may be by a& of matter ex poſt fatto, made certain, and - 
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our of the Leſſor during his life, and the Deed ought to have its per- 


fetion in the life of the Leſſor. But in our caſe here, the Leſſor: or 


Grantor is dead before the certaintie of the beginning is known, and 
before any perfetion of intereſt out of him : and therefore the reaſon 
in the common caſe, 4o Af. and 16. E. 3. that there behoveth to be 
Attornment in the life of the Leſſor, proves our caſe : for the reaſon 
of that is, that it behoveth that ſome intereſt paſſe out of the Leſſor 
or Grantor during his life ; and that perfe&ion of his Grant be 
in his life, or elſe the Grant is void. Yide 31.F. 3. alb. 20. and 33. 
E.$: 7 hr 22. If the Chapter confirm the Grant of the Biſhop 
after his death, it is void ; for it ought to have perfection in the life of 
the Biſhop, herwiſe it is void. And upon that reaſon is the caſe put 
by Popham, Com. 520.6. That where a man grants all his term which 
ſhall be to come after his death ; that it isa void Grant, becauſe no 
intereſt paſſeth during the life- of the Grantor. And to this purpoſe 
is 7. E.G. Br. Leaſes. 66. Temps. H:8. 339. If a manwill take by Li- 
very within the view, it behoves the Feoffee to enter during the lite of 
the Feoffor : and yet that is a more ſtrong caſe ; for by the Livery 

being a ceremony of the Law, it is preſumed that the land paſſed ; and 
yet there ought to be an entry to fortifie the Grant, otherwiſe it is 
void. The ſecond point was, If by the Fine levyed, the poſlibilitie a(- 
well as the right of poſſeſtion ot the term did paſſe : AndI conceive, 
that it doth ; therefore we ſee in many caſes, a man may grant by his 
Deed a poſlibility to come. As 19. H. 7.1. where a man ſeiſed in the 
right of his Wife,made a Feoffment in fee, and after they had iſſue, and 
the Wife died ; that he ſhould not be Tenanr by the Courteſie, and yet 


the Wife was remitted : bur ——_ own Grant he had granted trom him *5 

ad to be Tenant by the courteſie. And 
here,If{orde{/ had entered,and made a Feoffment in fee,or levied aFine, # © 
the pollibility which he had to have the term, had been cleerly gone. 39. rt fs 


the poſlibility he might have 


H.6. 43. IfI diſſeiſe my Eather,and make a Feoffment in fee,and after- 


wards my Father dieth ; although that a new Right deſcends unto me, , 
yet I ſhall be barred of this poſlibilitie which I had at the time of the ol 


Grant : But otherwiſe it had been, if this diſcontinuance or prant had 
been defeated by encry or otherwiſe, in my life, by my Father or any 
other ; in that caſe I may ſhew the ſpeciall matter, as 15. F. 4. 5. is, 
and ſo avoid my own Deed. And 44. EZ. 3. 4. is, That tenant for years 
and he in the Reverſion diſclaim, and it is holden a good Diſclaimer ; 
which proves, that a poſſibility may alſo paſs by Diſclaimer, And 21.E. 
3. and 35.H.6. is, That if he who'hath cauſe ro have a Writ of Error,if 

E he 


Savell and ( ordel'sCaſe. 25 
* good. As aleaſe for ſo many years as 7. S. ſhall name; if he name, itis | 
a certain leaſe : but if the Leſſor die before 7. S. name, and after hee 


name, all is void,as it is in the Commentaries put by Weſton, and granted 
by Dyer, 273. Andthe reaſon is, that it behoves that the interett paſſe 
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36 Luddington and eAmmner' Caſe. 
he enter ints the Land, and make a Feoffinent, che Writ of Error is 
on for ever ; ſo by theſe Caſes it is proved, and appeareth, That a 
Poſibiliry may paſſe by grant: And ſo in the Principall Caſe, the 
Pollibility to have the terme, is by this Fine granted ; and the Grant 


is a good Gratt, And it was adjourned. 


—— m—__—_ re 


Paſch.26. Eliz, in the Kings Bench. 


36. LuvvinGTON and AMNeR's Caſe. 
Torratar Mich. 25. Eliz; Rott.ag93. 


N a Writ of Error, the Caſe was this ; Perepoynt poſſeſſed of a 

Leaſe for 99 years,deviſed the ſame unto his Wife for Life;and that 
1 after her Peceaſe, that it ſhould go to his Children unprEferred ; the 
Wife took Sir Thomas Fulfter to her Husband, and the Leaſe was put 
x In Execution by Fiery facias for the Debt of Sir Thomas Fulſter, and 
afterwards Sir Thomas died, and the Wife died : The Adminiſtrators 


fir As gf Sit Thomas Fulfter did reverſe the Judgement, upon which the Leaſe 


was taken in Execution : And afterwards A. the Daughter of Pex+- 
poynt entred,ſuppoſitg her ſelfe to be the only Daughter 6f Perepoyyr 
alive, unpreferred by her Father in his life time. And the Pleading 
was, That the Wife of Perepoynr was his Executrix, and that ſhe en- 
fred into the Leaſe after the death of Perepoynt, Virtmre legationss &5 
donationis predift. Cook. There is a difference in our Books, That the 
Deviſe of the Occupation of a Term, may be with the Remainder over, 
but not a Deviſe of the Term with the Remainder over. And the De- 
viſee of the Occupation of a Term hath one ſpeciall Property, and the 
Remainder another Property : As if a Leaſe be extended upon a Sta- 
tute, the Conuſee during the Extent hath one Property, and he who 
is to baye it afterwards, another Property, and the reaſon of the dif. 
ference is apparent, when the Occupation 1s deviſed , and when the 
terme is deviſed ; for in the firſt Ca e, he purs but only a confidence in 
the Deviſee, as it appears it We/kdens Caſe. But in the other Caſe all 
the Property gbes, and there is no confidence repoſed in the Deviſee. 
And there is a Caſein the very Point, with which I was of Councel| 
and was decreed in the Court of Chancery ; it was one Evlf*s Caſe : 
Where the Deviſe was of a terme, the Remainder to another, ahd he 
made the Deviſee his Executor, and he entred Virtate donations, as in 
this Caſe; and it was decreed, That the Executor might 'alien the 
\Terme, and that the Remainder could not be good : And to this pur- 
poſe, Vid. 33.H.8. 2 E.6. 37 H.6. 30. . But ifthere might be' a Re- 
mainder, yet /xcerte Perſonz nnlla donatio, for 1f all the Children be 
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preferred, then the Remainder is void; and then the .Froperty of 
the Leafe is in the Wife ; and ſhe might preferre her at any 
time during her life, and the generall property cannot” be in ano- 
ther, but in the Executor, for the Legatee cannot enter, ing 
that 27 H.6. feemeth to be contrary. difthe whole Property 
inthe Wife, her Husband might alien ir, and therefore it may be ex- 
tended for his Debt, as 7 H.6.1. is. But it may bee objected, Thar 
the Cafes before pur, are ofa deviſe of a Term, and this is of a Leaſe. 
That makes no difference, for in TO Caſe, Leaſe there is ſaid 
to contain,not only a terme, but alſo the years to come in the terme. 
Then the Queſtion is, If by the ſale of the Sheriff upon the Fieri facias,if 
the term be ſo gone, that the Wife ſhall not have it by the Reverſall 
of the Judgment by Error ? for the Judgement is, that the Party ſhall 
be reſtored to all that which he hath loft : Itis very cleer that it ſhall 
never return, for if it ſhould be ſo, then no ſale made by the Sheriffe 
might be good,unlefſe the Judgement be without Bacamlich would be 
a very grow damage to the Common Wealth. And alſo by reaſon,and by 
the Ja gment in the Writ of Error it ſhould not be fo reſtores, for the 
Judgment is, That he ſhall be reftored to all that which he hath loſt, ra 
rione judicii ; and here the Defendant hath nor loſt any thing by force 
of the Judgment, but by force of the Execution : For the Judgment was 
to have Execution of 200 li.and of the 200 li.he ſhall be reſtored again, 
and not of the Leaſe: And therefore in 7. H. 7. If a Manor be reco- 
vered,and the Villains of the Manor purchaſe Lands, and afterwards 
the OO is reverſed by Error,the Recoveror ſhall have the Perqui- 
ſite, and the other ſhall! nor be reſtored to it; And 7.H.7. A Statute 
was delivered in Owell maine, and a recovery was by the Conuſee up- 
on Garniſhment of the Conuſor, and the C _ had Executt- 
on; and afterward? the Judgement is reverſed by Error ; yet the 
Conufſor ſhall not be reſtored to the Land taken in Execution, bae on- 
ly the Statute ſhall be redelivered back where it was before: And in 
this Caſe if the party ſhould be reſtored to the term, it ſhould be great 
inconvenience.Alſo if I give one anAuthoriry upon Condition,and the 
Party doth execute the Authority, and after the Condition is broken, 
the At is lawfull by him who had Authority upon Condition. And ſo 
was the Lord of Ar«»1els Caſe,where the Feoffee upon Condition of a 
Manor,granted _ ; it was holden, That the Grants made by him 
were good, notwithſtanding the Condition was afterwards broken. 
And in 13 E.3.Brr 253.That a Recovery wasErroneous,and the Par- 
ty being in Execution,the Gaoler ſuffered him to eſcape, and after the 
Recovery was reverſed for Error,yet the Action lay againſt theGaoler. 
Alſo by him, the Jury have given an imperfect Verdict,ſo as we cannot 
rell whether the Party were preferred or not, for the Will was (unpre- 


ferred generally)and the Jury find that ſhe,viz. 4.the daughter,was nor 
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by her father in his life time,ſo as the Preferment by the taile 
is limited generally;ſo as if any other prefer her, ſhe ſhall not have the 
Remainder. And the Jury have found, that ſhe was not preferred- b 
one certain, viz. by her Father ; nor in a certain time, in his li 
time ; which is as much as to ſay, Thar ſhe was preferred by the Uncle, 
Aunt or Mother ; and ifit were ſo, then the Remainder is not good 
to her. Alſo they find no r—_ in the life of the father, and it 
may be that the Father hath given her preferment by Will, and that 
was no preferment in his life, but is couſummarte only by his death ; and 
ſo ſhe might be'preferred by him by Implication,by his Will. So as up- 
on the whole Matter, I conceive, That the Judgement ought to be re- 
verſed. Note, that this Caſe was afterwards adjudged at Hertford 
Terme; and the Judgement was, That the Iſſue of the Wife had 
Judgement for her Terme ; and that the —_— upon which the 
Execution was, was Erroneous, and reverſed by the Writ of Error ; 
and that the opinion of the Juſtices was, That the Term was not to 
reſtored, but ſo much for which it was ſold upon the Execution. An 
the Daughter of Perepoynr brought an 7b. for it, and had Judge- 
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NE had certain Minerall Lands Leaſed to him for years, with li- 
berty to dig, and make his Profit of the Mine. The Leſſee af- 
rerwards digged tor Mine, and ſold the Gravell which came of it : And 
by the Opinion of the whole Court, This ſale wa9mmo Waſte, for no 
Sale is Waſte, if the firſt a&t be not Waſte : As the Sale of Trees by 
Tenant for Life or Years is not waſte, if the Cutting and Felling down 
of them was not Waſte before, for the Vendition is but a ſecond 
AR, and but ſubſequent to the A precedent ; which AR, if it were 
lawfull, the- Sale alſo is lawfull, for the Sale alone is not waſte, But 
they ſaid, That if the Leſſee fell or cut Timber Trees, and ſell them, ir 


_ is waſte, Nox quia vendebat, ſed quia ſcindebat 5 For if he ſuffer them 


to be upon the ground, without doing any thing: with them ; yer it is 
waſte; o he may uſe.them for the Reparation of his houſe,and then it 
is no waſte: And yet when he fels them with an intent for Reparations, 
and afterwards ſells them, it is waſte, Non proprter Vendi:ionem only, but 
for the felling ; for by this Act done, it is plaine from the beginning to 
be unlawfull, for the Sale is only a Declaration of his ill intent, and a 
means that his meaning was, by felling of the trees, to benefit himſelf 
by the hurt and injury of another. But in the Principall Caſe, be- 
cauſe 
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cauſe he, ought to digge the Land, and that was lawfull for him to 
vr the AR ſubſequent cannot be unlawfull; And ſo it was adjudg- 
ed. | 
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27. Bliz, in the Common Pleas. 
38. Mackowe's Caſe. 


Acrowe brought Debt y_ a Bond which wasendorced upon 
Condition to + leſle ſum : The Defendant pleaded the Sta- 
tute of 13. £/iz. That all Covenants,ContraRts and Bonds, made for 
the enjoying of Leaſes made of Spirituall Livings, by Parſons, &c. 
were void ; And averred, that that Bond was made for enjoying of ſuch 
a Leaſe : But becauſe the Condition expreſſed of the Bond, was for 
payment of monie, The Juſtices held it cleer for Law, That the Bond 
was.go00d,and out of the Statute : And ſo it was adjudged. 


27. Eliz, in the Common Pleas 


39. KiTTLEyYs Caſe. 


N Aion of Debt was brought againſt Exftace Kittley,and (harls 
Kittley, Executors of the Will of Francs Kittley : The Defen- 
dants pleaded, Thar they had fully Adminiſtred ; and upon a ſpeciall 
Verdid the Caſe was this, Fravcs Kittley made the Defendants his Ex- 
ecutors, who being within age, Adminiſtration was commitred unto a- 
other untill they came of full age ; and after they were of full age, the 
F found, That in the hands of the Adminiſtrator F#ermnt bona & 
debita Teſtatoris, to the value of 4000. i. To which Adminiſtrator the 
Defendants Executors did releaſe at their full age all Demands; the 
which Releaſe, whether it were Aﬀers in the hands of the Executors 
or not, the Jurours prayed the Opinion of the Court. Packering the 
Queens Sergeant ; It is not Aﬀers, for a Releaſe ofa thing which is 
not Aſſets in the hand of an Executor cannot be faid Aſſets, and things 
in Aion before they come in Poſſeſlion, cannot be ſaid Afﬀers: But 
a Gift of Goods in Poſſeſſion is Aﬀers, and a Devaſtavit of the Goods 
of the dead. Alfo there isa difference betwixt a certain thing releaſed 
and a'thing uncertain ; ofa certain it is Aﬀets, for by ſuch means he 


hath given ſuch a thing which is Aﬀetrs ; butcontrary, of an uncertain. 


And this Difference is proved by 13. E. 3. Execur. g1. where it is hol- 


den, 


| , wy 
1 Kittley's Cafe. 

n, That if Executors releaſe tothe Debtor, he ſhall account for ſuch 
Sum before rhe Ordinary ; by Parve. But 7rew, He ſhall not ac- 
count : But the whole Court was againſt Packering. And firſt Am 
derſon, Tt is a cleer Caſe, That this Releaſe is Aﬀets, for he hath there- 
by given away that which might have betn Aſſets : And the Law doth 
intend, That when he releaſes, that'he hath Recompence and Satisfa- 
Rion from the Party to whom the releafe is made: And he denyed 
the Difference of certain and uncertain, put by Puckering ; and be ir 
in Account or Treſpaſſe, a Releaſe is Aﬀers. And it is not requiſite 
that every Aſſets be a thing in Poſſeſſion, or in the hands of the Teſta- 
tor ; for a thing may be Aſſets, which never was in the Teſtators hands, 
if thoſe things come in Liewof the thing which was in the hands gf che 
Teſtator, as Money for Land or other Goods fold: Or if they came 
by reaſon of another thing which was inthe hands of the Teſtator, as 
increaſe of Goods by the Executors in their hands, by Merchandizing 
with the Goods of the Tettator, or Goods purchaſed by the Villain of 
the Teſtaror after his death,ſhall be Aſſets. So money received by the 
Executor of the Bailiffe of the Teſtator after his; death, ſhall be ſaid 
Aſſets. - Windham: Juſtice, So it is, if the Teſtator have ,Sheep, Swine, 
or Cowes, and dieth, and they have young Lambs, Pigs, or Calves, 
they are Aſſets for the reaſon aforeſaid : And he agreed, that the Re- 
leaſe is Aſſets; and he ſaid, Tt had been ſo here adjudged, and he de- 
nyed alſo the difference taken by P«ckering. Periam agreed with the 
reſt in all, and alſo denyed the difference : And by. bim, Things in A- 
&ion or Poſſeſſion certain or uncertain, ifthey be releaſed, they are 
Aſſets : And he ſaid, That the uncertainty muſt be ſuch, chat the ſame 
cannot be proved to the Court, or unto a Jury; that the thing relea- 
ſed might not by Poſliþility have been Aſſets. For if Treſpaſſe be done 
to the Teſtator by taking his goods and he dieth, and the Executors 

releaſe all Actions, the ſame is Aﬀetrs, becauſe it might be proved to 
the Jury, That had they not releaſed, but had brought their Action of 
Treſpaſſe, De bonts. aſportatts in vita teſtatorts, Ec. that they mighE 
have recovered Damages, which would have fatisfied che Debts or Le- 
aces of the Teſtator, and therefore it. ſhall be Aﬀerts: And yet the 
thing recovered was not in the Teſtator, or a thing in Poſſeſſion; or 
certain in the hands of the Executors ; with whom #odes agreed. And 
Periam conceived, That ſuch -Adminiſtrators made Darante minors 4- 
rate of the Executor,could not by our Law, neither Sue nor be Sned ; 
For, as he conceived, the Infant was the Executor, and an Infant Ex- 
ecutor may either Sue or be Sued, and may releaſe if there be a ſuffici- 
ent Confideration given him : and therefore Adminiſtration for ſuch 
defect is but idle : Wherefore, he ſaid, That if an Infant doth releaſe 
where he hath'no cauſe, nor good conſideration, he ſhall be anſwe- 
rable of his own goods, when he cometh of full age, for the waſting of 
tne 
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Sydenham and Worlington's Caſe. 73 
the eſtate ; and ſuch Releaſe ſhall be Aﬀers: And it was holden, That 
a Relcaſe betore probate of the Will, is good : and it is Aﬀets alſo. 


And the ſame Term Judgment was given, that the Releaſe of the En- 
fant Executor was Aſſets. 


257.Eliz; In the (ommon Pleas. 


40. SYDENHAM and WoRLINGTON's Caſe. 


Ydewbam brought an Action upon the Caſe upon an 4 t a- 
g gainſt wowllogyin for 30%, and alledged for Cnr Fond) be 
he, at the requeſt of the Defendant, was _— and Bail for . $. who 
was arreſted into the Kings Bench upon an Action of 30", and that 
afterwards, for rhe default of 7. S. he was conſtrained to pay the ſaid 
30 povinds. Afﬀer which, the Defendant meeting with che Plaintiff, 
promiſed him for the ſame conſideration, that he would repay that 30 

d : upon which promiſe and conſideration, the Plaintiff brought 
this Action. -#almeſley. This Conſideration will not maintain this A- 
&ion, becauſe the conſideration and the promiſe did not concur and go 
together - for the conſideration was long before executed, ſo as now 
it cannot be intended that the promiſe was for the ſame conſideration. 
As if one give to me an Horſe, and a month after- I promiſe him for 
the ſaid Horſe ten pounds; for that he ſhall neither have Debt nor 
Aſſumpſit, for it is neither a Contract nor a ſufficient Conſideration, 
becauſe ic is executed. Ardery/dn. The Aﬀion will not lie, for it is but 
mdum pati um becauſe the ſuppoſed contra& was determined, and not 
in «(+ at thgtime ofthe promiſe. Bur he ſaid it was otherwiſe upon a 
conſideration of Mafriage, for that is alwayes a preſent conſideration, 
and alwayes a conſideration , becauſe the party is alwayes married. 
Windham to the ſame intent ; and compared it to the Caſe of 5. H. 7. 
If one fell an hotſe to another, and after at another day will warrant 
him to be pvod and ſound of limb and member, it is void warranty ; 
for it onght to have been at the ſame time that the horſe was ſold. 
Periam Juſtice contrary : for he ſaid, This caſe is not like to any of the 
caſes which have been put ; becauſe there is a great difference betwixt 
Contracts and this Action ; For in Contracts, the conſideration, and 
promiſe, and ſale ought to concur, becauſe a Contract is derived of con 
& trahere, which is a drawing together : ſo as in Contracts every thing 
requiſite ought to concur ; as the conſideration of the one ſide, and 
the promiſe or ſale of the other ſide. But to maintain an Aſſumpſir, 
it is not requiſite, for it is ſufficient if there be any moving cauſe or 
conſideration precedent, for which cauſe or conſideration the pro- 
miſe 


32 COydenhamand Worlington's Caſe. 
miſe was made ; and that is the common praftice at this day : For in 
Aſſumpſir, the Declaration is, That the Defendant, for and in conſi- 
deration of ten pounds to him paid (poſtea, þ/icer, ) a day or two after, 
ſ[uper ſe aſſumpſit, &c. and that is good ; and yt there the conſidera- 
tion is executed. And he ſaid, that Hwnt and Baker's caſe (which ſee 
10. Eliz.. Dyer 272.) would prove it. The caſe was this : The Ap- 
prentice of Hunt was arreſted when Huxt was in the Country ; and Ba- 
ker one of Hunts neighbours, to keep the a_—_— ont of the Coun- 
ter, became his Baile, and paid the debt. erwards Hang returning 
out of the Country, thanked Bakey for his neighbourly part, and pro- 
miſed him to repay him the ſaid ſumm : Upon which Baker brought 
an Action upon the Caſe upon the promiſe : And it was adjudged that 
the Action would not lie ; not becauſe the conſideration was prece- 
dent to the promiſe, but becauſe it was executed and determined long 
before. Bur there the Juſtices held, That if Hunt had requeſted Baker 
to have been ſurety, or to pay the debt, and upon that requeſt Baker 
paid the debt, and afterwards Hunt promiſeth for that conſideration, 
the ſame is good; for the conſideration precedes, and was at the in- 
ſtance and requeſt of the Defendant. So here, Sydenham became bail 
at the requeſt of the Defendant, and therefore it is reaſon, that if he 
be at loſſe by his requeſt, that he ought to ſatitfie him. And he con- 
ceived the Law to be cleer, that it was a good conſideration, and that 
the requeſt is a great help in the Caſe. Kodes Juſtice agreed with P e- 
riam, for the ſame reaſons, and denyed the Caſe put by Anderſon. And 
he ſaid, That if one ſerve me for a year, and hath nothing for his ſer- 
vice, and afterwards, at the end of the year, I promiſe him ten pounds 
for his good and faithfull ſervice ended ; he may maintain ar» Aſſum- 
pſit, for it is a good conſideration : But if the ſervant hath wages gi- 
ven him, and the Maſter, ex abandaxtia, as he ſaid, promiſeth him ten 
pounds after his ſervice ended, the ſame promiſe ſhall not maintain 
an Aſſumpſit ; -*for there is not any new cauſe or conſideration prece- 
ding the Aſſumpſit. And Periam agreed to that difference, and it was 
not denyed by hy other Juſtices : but they ſaid that the principall Caſe 
was a good caſe to be adviſed upon ; and at length, after good advice 
and deliberation had of the cauſe, they gave Judgment for the Plain- 
tiff, that the Action would lie. And note, That they very much re- 
lyed upon Hunt and Bakers Caſe before cited. See Hunt and Baker's 
Caſe in 10,E liz, Dyer 272. 
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 Carterand Croft's Caſe. 
Paſe. 27. Eli. m the Common Pleas. 


41 CarTEerand CRosr's Caſe. 


Arter brought an Acton of Detinue of a chaine againſt of -,and 
eclared, That Thomas Carter his brother, was thereof poſſeſſed, 
and died Inteſtate ; for which cauſe the Biſhop of Cork granted him 
Letters of Adminiſtration : and that the Chain came to the Defendants 
hands by Trover, &c. And declared alſo, That he was as Adminiſtra- 
tor thereof, poſleſſed in Londen : To which the Defendant Cyſts plea- 
ded the Generall Iſſue ; and the Jury gave a ſpeciall Verdi&, and found 
that the Adminiſtration was committed to Carter in London by the Bi- 
ſhop of Cork in Ireland here, and did not find that Carter was poſleſ- 
ſed of the chain in London. And upon this ſpecial Verdi, firſt it was 
moved, Thar the Biſhop of Cork in Ireland, being in England, might 
commir adminiſtration of o_ in Ireland; And it was held cleerly by 
the Court, That he might of things within his Dioceſle in [reland, be- 
cauſe it is an Authority, Power, or Matter that followes his Perſon ; 
and whereſoever his Perſon is, there is his Authority : As the Biſhop 
of London may commit Adminiſtration, being at 7ork ; bur it ought to 
be alwaies of things within his Dioceſſe; and therefore they held, 
That the Declaration was good in that point, That the Biſhop of 
Cork did commit Adminittration in London, although there be no ſuch 
Biſhop of England. The ſecond point was, If an Aminiſtrator made 
by a Biſhop of 7reland, might bring an Action here as Adminiſtrator ; 
and it was holden, That he could not, becauſe of the Letters of the 
Adminiftration granted in /re/and, there could be no triall here in En- 
gland ; dean that Rodes Juſtice ſaid, That Acts done in Spirituall 
Courts in Fotrain places, as at #om-,or elſewhere, the Law faith, Thar 
a Jury may take notice of them ; becauſe ſuch Courts, and the Spiri- 
tuall Courts here, make but one Court ; and he proved it by the Caſe 
of the Miſcreanty in 5. R.2. Tryall 54. where a Luare Impedit was 
brought by the King againſt the Clerk of a Church, within the Biſhop- 
rick of D#rham, and counted that the Biſhop who is dead, preſented 
is Clerk,and that the Clerk died,and the —_ collated a Cardinall, 
who for Miſcreancy and Schiſme, was deprived,the Temporalties being 
in theKings hands. Þ gh,He hath counted of an Avoidance for Miſcre- 
ancy at the Court of Rome, which thing is not tryable here. Belknap 
Chief Juſtice, I ſay for certain, Thar this Court ſhall have Conuſans of 
the Plea, and that I will prove by Reaſon ; for all Spirituall Courts 
are but one Court ; andif a mann the Arches, be deprived for a 
Crime, and appeal to- Rome, andis alſo _ deprived, that Depriva- 
FiOn 


24. Carter and Croft's (aſe. 
vation is triable in the Kings Court, in the Arches. And if a 
man be adhering unto the Kings 'enemies in Frayce, his Lands are for- 
feitable, and his adherence ſhall be tryed where his Land is, as often- 
times it hath been for adherence to the Kings enemies in Scotland : 
And ſo (by my faith) if one be Miſcreant, his Land is forfeirable, and 
the Lord thereof ſhall have the Eſcheat, . and that is good reaſon. 
For if a man who is out of the Faith of the King, ſhall for- 
feit his Land for the ſame; « forr#or;, he who is out of the faith 
of God ; and that he ſwore to be Law, Whereupon Burgh faid, 
Reſpondes oufter : And ſo faith Fitzber bert, Tryal 54. :by that Plea and 
Judgement , Miſcreancy and Deprivation at Kope-ſhall' bee tryed 
here: And there the Yenire farias was awarded” to the Sheriffe 
where the Church was, and not to the Biſhop of Darbaw ; and 
fo the Miſcreancy and Deprivation ſhall bee tryed where the Church 
is. The third Point was, 'Whether an Adminiſtrator might count 
of his own Poſſeſſion, aſthough he -was never - poſſeſſed :- and, the 
whole Court were of Opinion that, he -might,, if the Inteſtate at 
the time of his death was poſſeſſed ; The Adminiſtrator may dee 
clare of Goods taken out of his owne Poſſeſſion, although he' was 
never poſſeſſed ; for of tranſitory things, the Law caſts: upon. hin 
a fufficent poſſeflion to maintain an Action Pofeſſory, as the Lord 
before ſeifin may have a Raviſhment of Ward, &c. , But otherwiſe 
Kis, if one takethe Goods of the Inteſtate out of his Poſſeſſion be. 
fore he dieth, for then but only a bare right comes to. the Admini- 
firator. And that is to bee meant when the Goods are taken 
Tranſgreſſive, and not Deſtriftive. The fourth Point was, Whe- 
ther the Jury might find matter done out of the Realme; and if 
that ſhould abate the Writ or not. And they held alſo cleerty, 
That upon a generall Iflue, the Jury may find a Forrain matter, 
as a thing done out of the Realme; - but it ſhall not abate the 
Writ, if it be not matter of ſubſtance , and pleaded before : Bur 
here the finding of the Letters of Adminiſtration, is more then 

had in Tflue ; and alfs is bur matter of Evidence ; ' for the ſubs 
ſtance in this Caſe was'the: Poſfeſſion, and got the Adminiftrati- 
on, for he might have an Action of his Poſſeſſion without ſhew- 
ing the Letters of Adminiſtration : And afterwards Judgement was 
given for Carter the Plaimtiffe. 9715 3n00 bg 26 
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- Mich. 27. Elix; In the Kings Bench. 
42. FuTTERaudBo 0ROMES Caſe. 


"a E Caſe was, that the Queen by her Letters Patents ammo 12; of 
Reign, ex cert [cientia & mero mots, &c. did grant to B. totam 
Slam portionem decimarum & Garbarinm in L. in Com. Norf. una cum on- 
nibus atits decimis (us cujnuſcunque generts & ſpecies fuerint in'L. nnper 
3» poſſeſſione Johanms Corbet, or his Aſligns, n«per Abath. de Wenly,per- 
tinent. &c. And in fatt: the Parſouage of L. was parcell of the Abby 
of Wenly, and out; thereof was a portion appertaining to another 
Church ; And this ReRorie came unto the _—_ by the Statute 'of 
diſſolution of eAbbyes : The queltion was, whether the Rectorie do 
paſs by the Grant, toram illam portionem: there ge words inthe 
Parent, v5z. Non obſt ante any miſneſmer, miſrecital, or other ſuch 
things which are recited inthe Statute for confirmation of Patents. 
Hamos : the Grant is » for this word (portion ) ſhall not be ſaid 
a thing ſevered from the Church and ReRorie ; And all the Tythes are 
parcel of the ReRorie : for as 44. E. 3. 5. is, before the Councel of Za- 
reran, 4 man might. give his Tythes to what Church be pleaſed; And 
when anything is given to the Church, it is a portion belonging to the 
Church; as the Glebe is, which is but a clod of Earth, which is parcel of 
.the ReQorie and a portion of it. And acaſe in this Court in the time 
of this Queen, was argued, and there in a ReRorie there were many 
Prieſts,and each of them knew his portion, ſo as they were called portio- 
nary Prieſts, which was in refpe& they had each of them intereſt in the 
Church, and not becauſe their portions were ſevered each from the 
other, And 22. E. 4. 24. by Pigor it is ſaid, If a Parſon hath any Tythes 
in another Pariſh, as appertaining to his Church, it is called a porti- 
on;ſo as portion is not meant that which is ſevered by it ſelf as in groſs; 
Bur by portion is meant all the Tythes appertaining to the Rectorte, or 
the Recorie it ſelf. For as 22. Aſſ. 9. is, If the King have Tythes of 
thoſe Lands which lie out of any Pariſh, if he grant toram portionem de- 
cimarum, &c, I conceive,that the Tyrhes ſhaſl paſs thereby: And yet it 
is a _ ſevered from other Tythes ; but it doth contain all the qua- 
litie of Tythes in that place. And alſo if the King grant his ReQtorie 
of D. to ?.S. ſaving to him the Tythes, and afterwards grants rotams 
portionem Decimarum,&-c.I conceive cleerly (under correction)that the 
Tythes ſhall paſs. And in the principal caſe, If the Tythes ſhall not 
paſs by this word (portion) yet the Non obſtaxre in the Letters Patents 
de male nominando, &c. ſhall make it to be a good grant,and that ſo the 


Tythes ſhall paſs thereby. We are alſo. to conſider, it by any _ 
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fubſequent in thePatent,the grant be not good.viz.by theſe words, cam 
omnibus alits Decimis &c. in tenura & occupatione Johannis Corbet &c. 
Whereas in-truth John Corbet was never Occupier of them : And as to 
that, I conceive, That the words before, cm;omnibuws,c>c.paſſe theTithes, 
And that the words after, ſhall not _abridge or controle the largeneſs 
of the precedent words ;. and to that purpoſe isthe Caſe 3g. E. 3.9. of 
the Grant of the King to the Earle of Saliſe#ry, &c.. In the end of 
whichGrant were theſe words, 2as nwper conceſſimus patri,c.although 
that the thing granted, was never granted to the Father ; yer the Grant 
was good, and not reſtreined by thoſe words comin er. 2; E. 4. 
A Releaſe was pleaded of a right which the prey had in Lands of the 
part of his Father, &c. there, although he 
of his Mother, yet the Releaſe was good. In the Caſe of the Bi 
of Bath and Wells, which was lately argued in the Exchequer Chamber ; 
There it wgs agreed, That if the King grant a Faire in ſuch a place, or 
elſewhere in the County of Somerſet ; if he miſtake the County, in 
purting one County for another, yet the Grant is good, and all that 
.coming after the a/bi ſhall be void. He further argued, - That all the 
matter appearing by ſpeciall Verdi, is not well found ; for the J 
find, That no Tithes were in the Occupation of obs ( orber at the time 
of the Grant ; and no mention is in it, that they were not in his Oc- 
cupation nor in the Occupation of his Aſſignes;for they might be in the 
Occupation of his Aſſigns,although that they were not in his ownOccu- 

ation : Forin a Verdi& if it ſtrongly impl any thing not expreſſed(as 
in the Caſe of Trivi/ian : where the Jury found a deviſe of Land, with- 
out ſaying,That the Land was holden in Socage) it is a good finding of 
the yryite no deviſe could be,if it were not of Land holden in Socage 
and therefore that renure is implyed. Contrary,When a man is to plea 
a, Deviſe;but where the Verdict doth not ſtrongly imply a thing, it ſhall 
not be good ; as in Scolafticas Caſe, Plo.Com.411. Exception was takery 
that the Jury did not find, That the Deviſor had not any Heir Male alive 

eter the ſaid 7obn and Francs , for if he had, the wife of the Plaintiffe- 
fad no cauſe of Action. And it was there holden by Harper, That it 
was not-a good Verdict for the incertainty; ſo in our Caſe. Cook 
contrary : 1. The Grant is not good, and —— is no part of 
it ; nor.can they paſſe by the wor (I I. By the Etimology 
of the word ; for Portiorrisa thing in groſfe by it ſelfe, and cannot 
paſſe by that thing which is intended Nomen Collettivum,as'a Rectory is. 
So of a Manor ; if a man = rotam illam portionem Manerii, hee 
being ſeiſed of a Manor,nothing pafſeth ; for porrio is no more then 
partie, as the Latiniſts ſay ; and then if a man —_ all that part of his 
Manor, or part ofhis Tithes in D. and he be ſeiſed of the whole Ma- 
nor of D. or of the Rectory of D. nothing paſſeth. Alſo the words 
after expound the Queens mind, for the words precedent are coupled 
with 
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with a (Cum) after, ſcil. Cum omnibus alize, &c. So as the firſt part 
ſhews the grant of Tithes, and the later ſhews what Tithes; viz. 
thoſe which were in the Occupation of Joh» Corber . ſo as but part is 
granted : and inthe Kings Grant, a part ſhall not be taken for the 
whole; and ſo in no caſe, if not by the Figure Synecdoghe, which 
cannot be in caſes of Grants at the common Law. Alſo the words are, 
totam illam portionem, &c. and not rotam meam portionem,,&c, and the 
word [ia] or [_that, ] gage to have a word [ hat ;] which is a word 
ſhewing in whoſe poſſeſhon the portion was. Alſo the Kings Letters 
Patents ought for the moſt part be taken according to the meaning of ' 
the King ; for the caſe was inthe Exchequer : That where the King 

ranted all his Tenements in D. that nothing paſſed by that Grant, bur 
the Houſes. Otherwiſe it is in the caſe of a common perfon., So 22.4. 
where the King grants goods of Felons quorymcnng, damnatornm, it 
ſhall not extend to-Treaſon, nor to murder of the Kings Meſſenger. 
So8. H. 4.2. If the Grant be of all the goods of thoſe who pro ali- 
qua tran/greſſione ſive delitto, &c. forufacere deberent ; it ſhall not ex- 
tend to thoſe who are fe/s de fe. Alſo: the Nov obſtante doth not help 
the matter ; For I take-this difference, When nothing paſſeth by the 
words precedent, Ex vi termins, there nothing is helped G the Non 9b= 
ſtante : But if any thing paſſe by the precedent words, Ex vi ter- 
wins, there a Non obſtante may make the thing good, which otherwiſe 
ſhould be void : As if the King grant to 7. S. the Manor of D. Nox 
obſtante that he is ſeiſed for the term of life theredf; it 15 a void Grant : 
But if the Grant were of the Manor of D. notwithſtanding thart 7. S. 
hath it for life, here the Non obſMnte makes the Grant good ; which 
otherwiſe ſhould be the ignorance of the King to make a Grant of that 
of which he is excluded by the Non obſtante ; becauſe thereby he takes 
knowledg of the particular eſtate, and ſo he is not deceived. As to the 
matter moved againſt the Verdi, I conceive, that it makes againſt the 
other ſide ; for it was on his part to prove the Occupation : and if 
there be no Occupation at the time of the Leaſe, the Genne is void : 
and he was to prove it, being inthe affirmative. And then, 5n re dubia 


79.454 inficiatio quam affirmatio intelligenda : and [ 2 Ma be] may be 


intended in every caſe. And ifſuch conſtrution ſhould be in ſpeciall 
Verdids, 1 dare affirm, that by ſuch{ May bees] all ſpeciall Verdis 
ſhall be quaſhed : Bux-the Law is, to give a favourable conftruction of 
them, according to the meaning of the Jurours. S»agg contrary : and 
by him theſe words, ow omnibus ali, &c. ] are void in the Kings 
caſe : and vouched the caſe of 29.E. 3.9: before vouched ; Where the 
King had granted to the Earl of Salisbury the cuſtody of the-Lands of 
the Prior of Meountague, being ſeiſed into the Kings-hands as a Prior 
Alien: and afterwardsthe Earl died, his Heir within age, whereby the 
faid Lands, and others, and Advowſons, came to..the Kings hand: by 

reaſon 
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reaſon of minority ; and afterwards the King granted to the Son all 
the Lands and - Advowſons which! wete 'Putris Ju, ac' omnes terras, ac 
"enmer advocationes of the ſaid Prior, which the King' had before given 
ro the father of the faid ſon. © And it was there holden, That:aſthough 
that the Advowſons paſſed not to the Father, yer by that grant they 
did paſſe; and that theſe woads [ which he granted to his father] were 
meerly void.. Clenche Juſtice. Nothing paſſerh- by this word [Portion ] 
for it 1s a thing'ih groſs, and athing m grofs' cannot contain another 
thing, and a-word which ſignifies a thingin grofſe cannot paſſe another 
thing : As if a man grant all his Services in [D. it is to be intended Ser- 
vices in grofſe ; and if he have not any Services, | bur thoſe which are 
we ofa Manor, nothing ſhall paſſe by thoſe words. Bur I conceive, 
hat-thoſe Tithes whiclvare parezll-of the Rectory ſhall paſſe by theſe 
words,Cum ali, '&c. For although that the wordsare,n the tenure of 
Jobs Corbet, yet if they were not in his renure, the' Non obſtante will 
elpit; foritis, Now obſtante any miſhaming of the Tenants, or of 
the quantity or quality of the Tirhes ; ſo as theſe words imply as much 
as if the Grant had been in the tenure of ob» (o#ber, or of any other 
in. Z, or elſewhere: . Gaudy Jultite, - If the words Toram | am portionem 
were left.out of the Book, the other words, Cum omnibus alits, ſhall 
paſſe nothing ; and thoſe words Totam i/lam portionem, are as nothin 
ro paſſe a thing not in groſſe ; and by conſequence nothing ſhall paſſe 
by the other words : And afterwards Judgement was given, That no- 
thing paſſed by the Letters Patents: '''--. - 


_ _— ; _ 
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(yp made a Leaſe for years, reſerving rent at Mich. upon Con- 
dition, Thar if the rent be behind at Mich. and a Month after, 
that he might enter. The Leſſee after Ach. and before the Month 
ended, ſent his ſervant tothe houſe of Gropp, to pay the money to 
Cropp ; the ſervant coming to Cropps houſe; found him not, for he 
was not at the Houſe; the Servant delivered the Rent to one Marge- 
»y Briges, who was his Daughter in Law, to deliver the ſame to Cropp 
the Leſſor. And the ſame Aargery at one or two dayes before the 
payment of the ſaid Rent, had received the Rent /in the like manner, 
and had paid it to Cropp,and he had accepted of it * But now he refu- 
ſed to receive it of her, bat at the laſt dayof the Month he went to 
the Land, and there demanded the Rent, and becauſe it was not paid, 
he entred. Lairon argued for the Leſſor. That his entry was lawfvll, 
for 


NI 12-1 eſe): -: fir} op 
for, heſaid, That the Tender made by Margery Briggs to the Leſſor 
was not ſufficient: 1. Becauſe the Servant ofthe Leflee had Authori- 
ty to deliver it to the Leffor; therefore when he delivers it to another, 
he hath not purſued his Authority. 19. H. 8. & 27. H.8. Letter of 
Atturney made to tiverſe to give livery of Seifin; ,-If one make 
Livery alone, it is void ; 34. H.6. Ifa Capias be to many Coroners, 
and one execute it,it is void ; 18.E, 4. If one hath a Letter of Arturney 
to make Livery, -he cannot transfer this Authority to another to make 

| Livery for him.” Alfo,if in this Caſe a Stranger had tendered the Rent, 
the Leſſor was not bound to receive-it ; ' as upon 4 Mortgage, . if a 
Stranger tender the Money, the Mortgapee is not bound to accept of 
it. 21; E. 4. In caſe of Corporall Service, as Homage or Fealty, the 
demand is to be made of the perſon ; but of Rent, the demand is to be 
made upon the Land, becauſe the Land is the Debtor. Clenche 
Juſtice conceived, That if the Leſſee himſelfe had delivered the Rent 

to Margery Briggs, that it had been good, but it is a doubr if good, 
made by the ſervaaz, for he; cauld not transfer his Authority to ano- 
ther. Wray Chief Juſtice, Tfit were up6n a Bond, the Obligee was 
not bound to accept of it before the day ; ſo if it were payable at Ach. 
only, there the Leſſor is not boundto accept of it before the day : bue 
in as much as*ris after the day, the Month is a'Liberry'and Benefit for 
the Leſſee';- and it was due at ſich, therefore I conceive, That being 
tendred to him'within any part'of the Month, tharhe is. bound to ac- 
cept ofit: And asto'that, That his ſervant cannot transfer his Au- 
thority over, and therefore MargeryBrigg: is but a tranger iythat act: 
that is not 10, for now ſhe's a ſervant in that,” tothe Leſſor himſelf, 
and therefore there is privity : alſo ſhe hath receivedthe Rent 

for him before. What then, ſaid Lairon > We can prove a ſpeciall 

commandment for the time before that ſhe received it. At another 

day the Caſe was moved again, and « was rufed againſt Cryopp the 

Leſſor, becauſe the rent was due at Mich. and the month after was gi- 

ven becauſe of the penalty of Re-entry ; and the Tender and Refuſal 

after the Rent'was due! 2d within the month, ſaves the pendky; and 

alſo Lawes ought to be- expounded Serxrndim equum & bonum, and 

good conſcience ; and the Leſſor was at no prejudice,if he had' acctp=, 
tedofit, when his Daughter in Law tendred it unto him; and there- 
fore it was conceived, That he had an intent to defraud the Lefſee of 
his Leaſe-; andrhe Law doth not\fayour Frauds ; and therefore it was! 

adjudged:apainit Cropp the Leſſor; ; 612117 * 


| 40 Prideaux Caſe.” Harw: and Higham's Caſe. 
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44 PRIDEAux's Caſe. 


N this Caſe it was moved, Where a. man marrieth a woman who is 
an Adminiſtratrix, ſo asthe Suit is to be in both their names, Whe- 
ther they ſhall be named in the Writ Adminiſtrators or not 2 Wray 
Chief Juſtice, They ſhall he ; - for by the Entermarriage, the Husband 
hath Authority to entermeddle with the Goods, as well as the Wife ; 
but in the Declaration, all the ſpeciall matter ought to be ſer forth ; 
and ſo ſome ſaid. is the Book of Entries, That both of them ſhall be 
named Adminiſtrators. 


Hill. 28. Eliz; in the King's Bench 


I 45 . 

N Aion upon the Caſe was'brought for theſe words, viz. Thou 

art a Cozener and a Bankrupt, and haſt an Occupation to de- 

ceive men by; the words were ſpoken of a Gentleman,who had One 
hundred Pound land per annum to live upon ; and therefore although 
he uſed to buy and ſell Iron, yet becauſe he was not a Merchant, ,nor 
did not live by his Trade, the better Opinion of the Court was, That 
the words were not aQtionable, and ſo adjudged. I 


1 
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Hull. 28. Elixz mthe King's Bench. 
46 Haxwoop and HicHaw's Caſe. 


N E had Houſes and Lands which had been in the tenures of thoſe 
which had the Houſes :. and he deviſed his Houſes with the Ap- 
enances ; and it was holden, and ſo adjudged by the whole Courr, 
Fhar the Lands did paſſe by the words,[ With the Appurtenances :JFor 


it was ina Will, in which the intent "of the Deviſor ſhall be ob- 
ſerved. | 
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The Queen and Savacre's Caſe. " 
Trinit. 28.Eliz,Rot. 1130. in the Common. Pleas. 


47 The Queen and Savacke's Cale. 


N a ware Impedir by the Queen againſt Savacre Clerk,the Caſe was 
I this ; The Queen preſented ro-a Parſonage which was void, by the 
raking of another Beaefice by che ſaid Savacre ; and the ſaid Sawacre for 
to enable him to have two Benefices, pleaded, That he was the Cha 
lain of Sir Fames a Creſts, Controller of the Queens Houſe, who, - 
the Statute of 21. H.8. cap.13. might have two Chaplains, and mighr 
ualifie them to take two Benefices ; to which it was replied, That the 
ſaid Sir Fames a Croft had two other Chaplains, which are qualified to 
have two Benefices, and have alſo two Benefices by reaſon of that qua- 
lification, and alſo are alive ; ſoas he is a third Chaplain, who could 
not be-qualified by that Statute. To which, it was anſwered; That 
one of thoſe two Chaplains is removed and diſcharged by the ſaid Sir 
Fame 4 (roſt to be his Domeſticall Chaplain : /cil. Capelanum fami- 
liarem, as it was pleaded, and ſo he hath now but two Chaplains, of 
which the Defendant was one ; upon which there was demurrer joyn- 
ed: Three Points were in the Caſe: 1. Ifthe qualification, S#b {- 
io, be ſufficient within the Statute, without the Signature or name 
of Sir Jamies a. Croft. 2. When two Chaplains are qualified, and one 
is removed out of ſervice, if he might qualifie another by the Statute, 
the party being alive who was qualified. 3. Whether he remaia his 
Chaplain, notwithſtanding fuch removall during his life. Upon which 
Points, after peruſall of the Statute, it was agreed by the whole Court, 
That the Queen ought to have Judgement, and ſo they gave Judge- 
ment preſently : And thereaſons ot their Judgement were, for the farit 
Point, Becauſe that the Defendant S$.wvacre was not qualified, S»b 
Signo & Sig#/lo preditt. Facobi 4 Croft, but only Sub Sigi/lo ; and the 
words of the Statute are, viz. Under the Sign and Seal of the King or 
other their Lord or Maſter, &c. Which words, Or other their Lord 
or Maſter, ſhall be referr Sign and Seal, which is limited to 'the 
King. And asto the ſecond Point, they held the Law to be cleer, 
That after that he hath retained as many as by the Law he may re- 
raine; and they are /#b S:igno and Sigillo teſtified to bee his Chap- 
lains, and by reaſon thereof have qualification to have two Benefices, 
and have two Benefices by vertue thereof, although that afterwards 
they are removed for diſpleaſure or otherwiſe out of ſervice ; yet du- 
ring their lives, their Matter cannot take other Chaplains, which may 
by this Statute be quahfied ; for ſo m= Baron might have infinite 
of Chaplains which might be quaktied, . ich was not the meaning of 
the 


the Statute; and of that opinion is the Lord Dyer in his Reports. 
And as to thethird Point, they held, That although he were remo- 
ved from the Domeſticall Service of the Family, yet hee did remaine 
Chaplain at large ; and ſo a Chaplain within the Statute : And fur- 
ther,the Opinion of the Court was in this Caſe, Thar if the party qua- 
lified do die, the Queen, or other Maſter mentioned in the Statute, 
might qualifie another. againe : 2wod nota. The Caſe was entred 
Paſeh. 28. Eliz. Ror.1130, Scot. * x | 


Mich. 28,29. Eliz. m the Kine's Bench. 


48. 


NE madea Deed in this forme, Noverime, &e. that I have 

demiſed and to Farme letten all my Lands in D. to I. S.' and his 
Wife, and to the Heirs of their two Bodies for thirteen years; And 
it was moved, That it was an Eftate in taile, and 5. E. 3. and 4. H. 4. 
were VOuc Burt (enche EINER Was __—— in Court) 
was of Opinion, That it is þut a Leafe for years, gh it was pur 
that Livery was made (rcandim formand charte : and he ſaid, That if 
one make a Leaſe for forty years to another, and his. Hei - and 
makes Livery, that it is but a Leaſe for years; and he faid, It is no Li- 
very, but rather a giving of Poſſeſſion. But he would have it moved 
again when the other Juftices came. | 


Mich. 28,29. Eliz. m the King's Benth. 


49 


' A N Aion upon the Caſe was brought againi an Inn-keeper u 
A the Cuſtome of Z»gland, for the ar of the thing you 


Goods of their Gueſts ; and he brought his Action in another County 
then where the Inn was ; andit was faid by Clexch Juſtice, That if it 
de an Action upon the Cafe, upen a Contra, or for words, and the 


like traufirory things, that it may be brought in any County ; bu ; 
eftid, It ought to be Ave 5 he ? _ 


this Caſe h e the Inn is. 
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Mich.'28, 29. Eliz, in the King's Bench. 
50. 


NE charged two men as Receivers; The Queſtion was, Whe- 
ther one of them might plead, Ne wnque ſon Receiver; and if 
was moved, Thar he could not, but ought to ſay, Ne wnqze fon Re- 
cerver, abſg, hee, thar he and his | abode AN . were Receivers. 
Clenche and Sir Juſtices held, That it was well without Traverſe, and 
Vide 10. E.4.8. Where an Account was brought againit one, ſuppoſing 
-— 1100 nrebbs hundred Marks by the hands of 7. P. and KR. C. 
The Defendant (as to One hundred Marks)pleaded, That he received 
it by the hands of /. P. rantwm, without that, that he received it by 
the hands of 7.P. and R. {. And as to the other One hundred Marks, 
he received them fromthe hands of R. C. only, without that that he 
received by 7. P.and R. C. And there it was doubted, Whether ir be 
good or not. But inthe end of the Caſe, by Firz. Accompr. 14. If an 
ccount be brought againft two, and one {arh, He was fole his Re- 
ceiver, and hath accounted before ſuch an Auditor, if the Plaintiffe 
anſwer unto tis Bar, he ſhall abate his Wrir, / becauſe the Receipt is 
ſuppoſed co be a joint Receipt : And it is not like unto a Precipe quod 
reddat againf# two. | 


ett tt Fn 
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A* Aion upon the Caſe was brought againſt one, for that he ſaid 
: ro another, I will: give thee Ten Found to kill ſuch a one ; and 
the Queſtion was, Wherker the Action would lie. It was ſaid, by 
Sir Thomas Corkaine, that ſuch a Lady had given poyſon to ſr.ch a one 
to kill her Child within her ; that the words were not Actionable. Al-- 
ſo one faid, That another had pur Gur-Powder in the Window of a 
houſe; to fire ſuch a/houſe, and the houſe was not fired ; adjudged 
that thewords were not Ationable. The Caſe was betwixt Kamſey of 
Buckinghamſyire and another, who ſaid, Thar he lay in wait to have , 
killed him ; ir was found for the Plainriffe, and he had Forty Pound 
Damages given him. Bur of the Principal Caſe the Court would-ad- 


viſe. © | 
G 2 Mich, 
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Mich. 28, 29. Eliz, in. the Kings Bench. 


52 . | 
[ was holden by the Court, That the Habeas corps ſhall be alwayes 
direted to him who hath the cuſtody ofthe Body: Therefore where- 
as in the caſe of one Wickbam, it was dire&ted to the Maior, Bailiffs, 
and Burgeſſes, Exception was taken unto .it, becauſe the pleas were 
holden before the Maior, Bailiff and Steward : but the Exception was 
diſfallowed : But'otherwiſe it is in a Writ of Error ; : for that ſhall be 
dire&ed- to thoſe before- whom the Judgment was given. In London 
the Habeas corpus ſhall be directed Majori &- Vicecomir. London, be- 
cauſe they have the cuſtodie, and notto the whole Corporation : | But 
I concerve, that the courſe is,. that the Writ is.direted Majors, Alder- 
mann, & Vicecomitibus, & c. | 


_—_— —_— 
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Mich. 28 & 29 Eliz, In the (ommon Pleas. 
53 Marsn and PaLrorD's Cale. 


Wen moved this Caſe, That one had an upper chamber in Fee, 

and another had the neather or lower part of the ſame houſe in 

Fee ; and he who had the upper chamber pulled it down, and he which 
Rad the lower room, would not ſuffer him to build it up again. But the 
opinion of the Juſtices was, that he might build ic up again, if he did 
it within convenient time. And there it was ſaid, that it had been a 
Queſtion, Whether a man might have a Free-hold in an upper chamber> 
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. Mich. 28, 29. Eliz, m the Kings Bench. 


54: 
Queſtion was moved to the Court, Whether Tithe ſhould be 

A "paid of Heath, Turf, and Broom ? . And the opinion of Sxit Ju- 
ftice was, That if they have paid tithe Wool, Milk, Calves, &c.. for 
their catrel{ which have _—_—_ the Land, that they ſhould not pay 
tithe of them. But ſome doubted of it, and conceived, That they 


oughrto ſay, that they have uſed to pay thoſe Tithes for all other 
Ti &&; Fo 


erwiſe they ſhould pay tithe for Heath, Turf,Broom,&c. 
Mich. 


Mich. 28,29 Et Iz. 45 
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Mich. 28, 29 Eliz, in the Kings Bench." 
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Wo Parſons were of two ſeverall Pariſhes, and the one claimed 
T' certain Tithes within the Pariſtvofche other, and ſaid, Thar he 
and all his Predeceſſors, Parſons of fach a Church, /ci/. of D. had uſed 
to have the Tithes of fuch Lands within the Pariſh of $. and'that was 
pleaded in the Spiritual Court : and the Court was moved tor ty graut 
a Prohibition-: And Sx: and Clenche Juſtices, He ſhall have a Prohi- 
bition, for-he claims onely a portion 'of 'Tithes, and that by preſcrip- 
tion, and not-meerly as Parſon, ot by reaſon of the Parſonage, but by 
a collaterall cauſe, viz. by Preſcription, which.is a Temporall cauſe and 
thing. And it is not material], whether it be betwixt two Parſons. Vide 
20. H 6.17. Br. Furiſdiftion 80. and 11. H. 4. and 35. H 6.39. Br. }.- 
rs/diftion 3. Where in Treſpaſle for taking of Tithes, the Defendanc 
claimed them as Parfon,' an&-within his Pariſh ;. and the 'Plainriffe pre- 
ſcribed, That he and his predeceſſors, Vicars there, tiad had the Tithes 
of that place time out of minde, &c. And the opinion of the Court 
was, that the right of Tithes came in debate betwixt the Vicar and the 
Parſon, who were Spirituall perſons,who might try the right of Tithes : 
—_—_ thete the”. Temporal Court fhould 'not. bave. the Ju- 
ri{dition. | . | 


—— 
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[ ETe'S 56 | 
N an Indi&ment upon the Statute of 8. H.6. of Forcible Entry, the 
Ter was this: One was Lefſlee for yeers, and the Reverſion did be- 
long unto the Company of Goldſmiths : And one was indicted for a 
forcible Entry, and the words of the Inditment were, That expxlit & 
diſſeifvit the Company of Goldſmiths, & quendam 1. S. tenentem ex- 
pulir, Cooke took exception to the Inditment, and faid; that a diſ- 
ſeiſin might be to one although not in —_, as to a Reverſtoner 
upon a term for yeers, or upon a Wardſhip; but he cbuld not. be ex- 
pulſed if he were not in poſleſlion, for privario preſupponit habitars : 
And after it faith, that the Tenant was expulſed ; and rwo cannot be 
expulſed where one onely was. in poſſetlion :. therefore it ought ro 
have ſaid, that the Tenant of the Free-hold was difſeiſed, and the 
Termor expelled ; and it applyes the word expx/it to both. And Fl. 
ler took. another Exception, that the Cart is ſet before the horſe : For 
| he 


—_ 


wo 5 io. rl v2 
7. Adich 1829./E 11. 
he who had the Free-hold coutd nor be diffeifed, "if his Termor were 
not firſt ouſted ;, and the IpdiQmept is,. That the Tenanr: of the Free- 
hold was expulſed ahd difſeiſed, and-then the Tetmor was expelled. 
But S*-Juſtice,as to that, faid,that the later clauſe, [ci/. er quendam 7.S. 
renentems, &-c. 1s but ſurpluſage : Forif one enter with force, and ex- 


pell the Tenant of the Freerhold,it/is within. ybe Stare of 8,H. 6. Then 


Fuley movgd, that the Indi&ment Yorhinot ſhew the-place where he ex- 
pelled him. But C /eachJuſtice ſaid,that that was not marerial, for he could 
nat expell him at another pa 47 the Land : As a man ean- 
not make a Feoffment by livery and ſeiſta at- another place, but upon the 
Land, unleſs a'Feoffment with Livery withigthe view. © And as tathe 
Objection of Cook, that the Indidment 15, that he difleiſed and ex 

thei Fenant of #he Free-hold: out: of the::poſlefiian/of the Free-hold : 
To. that he anfivered, that the paſſeftion of the Termor is the poſlſefit- 


on of him in the Reverfion. 


- — : — TT — _ - _— — 
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Man ſeiſed of a Copy«hotd'in Fee, made his Wilt, and thereby 

he deviſed the ſame unto his Wife for her life; and thar w_ 
her death, his Wife or her Executors ſhould ſell the Land : He furren- 
dred to the uſe of his Wife, which was entred in bac forma; viz. to 
the uſe of his Wie for life, Sermngim. farman, n{time,volumatis. The 
Womanſold the Land during her life< The queſtion was, Whether ſhe 
might ſell or not,? Swe Juſtice ſaid, Thar the intent doth appear that 
ſhe might ſell during her life ; for when it ſaith, Thar ſhe or her Exe- 
cutors ſhould ſelt after her de4th,itis meant cheEftate which is to-come 
after her death, for the Wife, after her death eould not ſell. The ſecond. 


Point was, When the furrender is to the Wife for tife,/ecunduos farmam, 


ultime voluntatss, Whether here: ſhe have the Land for life, andthe 
Fee alſo'to fell. Cle:che, If ſhe had nor the Fee to. ſell;then the words: 
Secundwuim formam ultinie voluntatis., ſhould be: void ; for the Surren- 

der tothe uſe of the-wife for-life, gives her-an Eſtate for life, without 

any other words. Sir, Ifit were ad; uſum ultiyme voluntatis, | with 

out ſpeaking; what Eſtate the Wife ſhould have:; 'no doubt- but hee 

ſhould have for her own uſe for hfe;; and that !afterwards ſhe: might! 
ſell the Land ; but he ſaid, As the Caſe is put, itisa pretty:Caſe'z 

it was adjourned. i) 2" Da 


Mich. 
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Mich. 38 ,29. Blix, in the Kings Bench. 


R " 


== Caſe was moved in Court. A Copy-holder committed Waſte 
- by which a forfeiture accrued to the Lord, who afterwards did 
accept of the Rent : The queſtion was, Whether by this acceptance he 
were concluded of his Emne for the Forfeiture. Cook faid, He was nor, 
for it is ——_— 45 E. 3. where a Leaſe is made upon Conditi- 
on that the" Lefſee ſhall not do Waſte,” ahd he commits Waſte, and 
then the Leſſor accepts the Rent, there he cannot enter ; But otherwiſe 
is it of a Copy-hold, for there is a condition inLaw,and bere in Fait;and 
a condition im Fait-may fave the Land by an Acceptance, but a conditi- 
on in Law cannot;for by the condition in Law broken,the Eſtate of the 
Copyholder is meerly void. , And the Court agreed, That when ſuch 
a Forfeiture is preſenred, icis nor ro Entitle the Lord, but to give 
him notice ; for the Copy-bold is in hitn by the Forfeiture preſently 
without wy Prefencment. Aman made a Leaſe for years, upon con- 
dition that he ſhould not aſlign over his Leaſe, and it was reſerving 
Rent+' and after he did aflign it; 'and then the Lefſor accepted the 
rene. there he ſhall: nor enter, for the condition: broken. Leſſee for 
years, npon condicion, that he ſhonld not do Waſte, and the Leſſor 
accepts of the Rent for the quarter in which the Waſte was done, yer 
he may enter ; bur if he do accept of a ſecond payment of the Rent,chen 
it is otherwiſe; but if it were: upon condition, That if he. do waſte, 
that his Eftate ſhalt ceafe +. There no acceptatice of the Rent by the 
Leffor ean make the Leaſe good. It was adjourned. | 
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Ty E Lord Admirall did grant the Office of Clark or Regiſter of 

the Admirall Court, to one Parker and Herold for their lives 
& eorum dintins viventi + And Herold bound: himdelf in-aBond: of 
Five Hundred Pound to Parker, that the ſaid Parker ſhould enjoy the 
Office, cum omnibus proficuu during his life; And afterwards Herold 
did interrupt the ſaid Parker in his Office; upon which he brought an 
Aion of Debt upon the Bond. The Defendant pleaded, That ſuch 
is the cuſtome, That the Admirall might grant the ſame Office for the 
kfe of the Admirall only ; and that he is dead, and ſo the Office void ; 


and 


4.8  Mich.28,29.:E1.12/. . 


apd that he did interrupt him, as it was lawfull for him to do; and de- 
manded Judgement of the Action. Upon which Cock did demur in 
Law ; and he took divers Exceptions to Herefds, Plea. 1. That hee 
hath pleaded a Cuſtome, and hath ſo pleaded it, that no Iſſue can be 
taken-upon it ; for he ſaith, 20d V/itatum eſt, quod Admiralls pro 
rtempore exiſtens non pote#t concedere Officium pradilt. niſi pro termino vite 
ſe ; and doth not ſhew where the Court is holden ; - and doth not ſay 
ned talts habetur conſnetudo in cnria, as he ought,and as it is in 4. & 5 
Phil. & Mar. Dyer 152. in an Aſſize-brought of :the ſame Office of 
Regiſterſhip of che Admiralty: for there he brought: Aflize- de. /ibero 
renemento fuo\in; Ratcliffe 5 and: alledged, '' 2uod por conſyerudinem. in 
curia Admiral. a rempore,cc.And he ſaid, That the Court hath been uſed 
to be holden time out of mind,&c as well at Karcliffe as elſewhere. And 
if the place be not alledged, then it cannot be known from what place 
the Vi/ze ſhall come 2. See alſo that forme obſerved -in. the. Book of 
Entries 95.'4.S0 in an Afﬀne of the Office of Ph:/izer inthe Common 
Pleas it was alledged where the Bench; was, .'viz. in Com? CMidd? as it 
is in my Lord Dyers Reports. Alſo 2.he doth not fay,That Cnria Ad- 
miralls is an ancient Court, ;&c. as he ought ; for-in 22. H. 6. it. is 
ſaid, That where a preſcription is alledged and pleaded in a Court,” he 
oughto ſay, That it is an ancient Court, inqu4habet wr tals con(ur- 
tudo, & 6: for a Preſcription cannot be. in any Court; -if itbe-not- an 
ancient Court. The third matter was, Becauſe that: inthe Conditi- 
on of the Bond it is ſaid, That they are ſeiſed of that Office to them 
for their lives,c corumdintins vivents: therefore he-ſhall be eſtopped 
to ſay,Thart it is good only for the life of the Admirall,as in 18. E, 4.4. 
He cannot ſpeak againſt the Condition.of the Bond, alchough. it be 
but a ſuppoſal or recital.The fourth matter was,Becauſe he ob bound 
himſelf, that the other ſhould enjoy the ſame all his life without -inter- 
ruption: although that the Office become void by Forfeiture or other- 
wiſe, yet he cannot have it againſt his own Bond. And Cok faid, 
There is a Caſe in my Lord Dyer: Reports ; .where, if the-Leſſor war- 
rant the Eſtate of the Lefſee, if he be outted by a ſtranger without 
Title, he ſhall,have no action of Covenant : Bur if the Covenant be, 
That he ſhall quietly enjoy it =_ him, although that the Leaſe be- 
come Void ; yet the Leffor ſhall not-rake. advantage againſt him. 
Clenche Juſtice, If the Party occupy the Office by right or L wrong, 
it is not mareriall ; he is not to interrupt him againſt his owne Bond. 


Aich, 
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"A N Aion of Debt was wr for an Amerciment in a Court Ba- 
ron: And the Plaintiffe declared, That the Defendant was a- 
merced at the Court Baron of the Farmor, of the Manor of Cinkford : 
and exception was taken, becauſe it might be that he was amerced at 
another Court ofthe Farmor ; and therefore he ought to have ſaid; 
At the Court Baron of the Manor, and not at the Court 'of the Far- 
mor of the Manor. - Another Exception was, That hee ſaid , That 
at ſuch a Court holden before the Steward there, he was amerced : 
Whereas, intrurh, the Court Baron 1s holden before the Suitors, be- 
cauſe they are the Judges, and not the Steward ; and- for that was 
vouched 4. H, 6. and #i:2 Nat. in the Writ of Moderata Miſericordia. 
Sit Juſtice. True it is, that the Suitors are Judges in Real Cauſes, 
not in Perſonal. Another Exception was taken, That he doth not 
ſhew, That he had requeſted or demanded the Amercement. But to 
that it was anſwered, Fhat | Licet /epins requifiras ] was in the Decla- 
ration, and that 1s ſufficient, becauſe it was a Duty before. the Re- 
veſt ; bur if it firſt begin upon the Requeſt to. be a Duty, then ir ought 
to be alledged /n fats that there was a Requeſt. Another Exception 
was, That no Cuſtome was alledged that they might amerce,for it is not 
incident of common right unto a Court Baron tor to amerce, but to di- 
ſtrain or ſeiſe ; therefore Cuſtome ought to warrant it. The Caſe 


was adjourned. 


Mich. 28,29. Eliz, in the Kings Bench. 


G1. 
N Aion of Debt w2s brought upon a (onceſſit Solvera, accord- 
ing tothe Law Merchant, and the cuſtome of the City of Briſtow, 
and Exception was taken, becauſe the Plaintiff did not make mention 
in the Declaration ofthe cuſtome : But becauſe in the end of his Plea 
he ſaid, Proreſtando, ſe [equi qurrelam ſecundum conſurtudinem civitatis 
Briſtow ; the ſame was awarded to be good; and the Exception diſ- 


allowed. 
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62. 
Uit Juſtice ſaid, Thar if the cuſtome of a Manor be, That the Ho- 
nage might make By-Lawes, it ſhall bind the Tenants,as well Free- 
holders, as Copy-holders : But 7 avfietd, of Councell in. the Cafe, 
ſaid, Thar it-is no good. nor reaſonable cufiome ; Burt ſuch By-Lawes 
may be made by the greater number of the Tenants, otherwiſe they 
ſhall not bind them 


_—_ 


Mich. 28,29. Eliz, inthe King's Bench. 
63 The Vicar of PancrasCaſe. 


HE Vicarof Pancras fued one in the Spirituall Court for Tithes - 
And he pleaded, That ſome of them, for which the Vicar did 
ſue,did belong to the Parſon ; and that he had paid them to the Parſon, 
and prayed a Prohibition. Cock, He ſhall not have a Prohibition ; for 
by « ef Pled he hath pur in Debate the controverſfie of the Tiches, be- 
ewixt the Parſon and Vicar ; and then when both are Spiritual Perſons, 
the common Law ſhall not hold Plea of them, as- is 35. H. 6. 29. and 
31. H 6. Alſo by this Plea a Mod decignanai is not in queſtion, but 
the right of the Tithes, and. that doth/Yppertain to the common Law. 
And there Cook ſaid, That it is holdenin 11. H. 7. That Unions and 
Endowments of Vicarages do appertain to the _—_— Law. Alfo 
the preſcription of the Detendant was, That he had uſed, time out of 
mind, &c. to have for horſes a giſtment, herbage, 3.4. eþ.g. and af- 
ter that they had uſed to pay for every Cow to the Vicar 4.4. and for 
the Calfeand Milk every Cow, 6.1. And Cock took exception 
that ſuch preſcription was double and repugnant in it ſelf, for he pre- 
ſcribes that he paies ſor herbage ; and then he preſcribes, Thar he paies 
for every Cow 4 4. which cannot be meant but tor n—y_ of the hx 


for it is not for Milk or Cale of the Cow, for he prefcribes to pay for 


them 6.4. He took another Exception, That he, preſcribes: chat he 
kath uſed to pay,. but doth not ſhew that he hath paid; for ſo he ought 
to do, for otherwiſe he ſhall out the Spirituall Court of Juriſdiction 

and yer not give any remedy in this Court. Alfo, he ſaith, That he 
Kath paid, bur doth not ſhew where ; and the other may ſay, ox /ol- 
vit, and ſo an iſſue ſhall be, and no place from whence the Viſne ſhall 


come 
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 Windſmure and Hulbord's Caſe. $1 
come. Godfrey contrary. If one be a lay man, and the other a ſpi- 
rituall man, then the tryall ſhall be ar the common Law, as it is hol- 
den 31. H.6. and 2. E.4. And the detendant here is a lay man, who 
makes preſcription of a Mens decimands, for the diſcharge of Tithes 
in kind. As to that which C-ck ſaid, Thar he preſcribes that he hath 
uſed ro pay to the Parſon , and doth not ſay, That it was due to the 
Parſon ; and ifhe pay the Vicars Tithes to the Parſon, he doth wrong 
tothe Vicar ; He faith, That he hath paid, and uſed to pay 4 ©, to the 
Parſon in full fatisfa&tion, &c. and rediendo fingula fingv/ws, it is good 
enough. As to the doubleneſſe or repugnancy of the Preſcription, he 
ſaid, That the preſcription is ſer forth acc ro the truth of the 
. matter. As to the place, for that, no iſſue can be taken-upon it ; he 
anſwered, That he conceived the ifſue will bee upon the Cuſtome or 
Modus decimandi. And Gawdy Juſtice agreed to that. Snir Juſtice, 
There 1s no Mods d:cimandi alledged ; tor when he ſaith, That he hach 
paid to the Parſon that which the Vicar demands, that is no anſwer. 
Gaxdy Juſtice, The preſcription is repugnant,- as Cock ſaid; and he 
ſaid, Thar the herba is for al Kine, as well for thoſe which have 
Calves, as thoſe which have not. No Prohibition granted. 


Mich. 28,29. Eliz, in the Kings Bench. 
64. . WiNDSMORE and HuLBoRD's Caſe. 


He Caſe was this. A man gave lands to ?. S. Habendum to him, 
and to three other tor their lives, «© corrm ainrins vivents ſuereſ- 
ſve: The queſtion was, What eſtate 7. S. had : and if after his life 
there were any occupancy in the Caſe 2 Cooke, That 7.S. had an 
eſtate but for his life. onely , becauſe he cannot have an eſtate for 
his life, and for the life of another, where the intereſt commen- 
ceth both in preſents : but he may have an eſtate for his own life in 
preſent intereſt, and the remainder thereof for anothers life : But rhis 
Habendum by no means can create a Remainder. And he faid, that as 
a Leaſe to one for life, Habrndum to him & primegentto filio [ſuo, was 
no Remainder primogeniro filio (although ſome held to the contrary.) 
So a Leaſe for years, Habendam to him and to another, wasno Remain- 
der to the other. Alſo the word /#cceſſive doth not make a Remain- 
der, as 30. H.$. Br.Joyntrs 53. where a Leaſe for lite to three, or for 
yeers to three, Habrngum ſucceſſive , yet they have a joynt eſtate : and 
ſucceſſive is void : for he ſaid, It is uncertain who ſhall have it firit, 
and who ſecondly. Alſo one cannot have an eltare for his own life, 
and for the life of another at the ſame time in preſent intereſt ; "= 
H 2 th2 


52 Windſmoreand Hulbord's Caſe. 
the greater will drown the leſſer : But if the greater be i» preſents, and 
the leſſe i» futwro, as 2 leaſe for his own life, the Remainder to him for 
another mans-life, it 1s otherwiſe. As a leaſe for his own life, the Re- 
mainder for yeers, is good. Bur if I make a leaſe to you for your own 
life, and 100 years, both to begin at the ſame time, the Leaſe for yeers 
is drowned : and an eftate for his own life is greater then an eſtate for 
anothers life, and ſhall drown the eſtate for anothers life. Yide 19.E.3. 
Swurr. $. where Tenant for life of a Manor did ſurrender to Tenant for 
life in Reverſion. And 12. H.7. 11. and Perkins 113. That if there be 
a Leaſe for life to one, the Remainder to another for life, and the Leſ- 
ſee for life doth ſurrender to-him in the Remainder,it is good. So Dyers 
Reports. A leaſe is made to one for the term of another mans life,with- 
out impeachment of Waſte, the Remainder to him for his own lite ; he 
is now puniſhable for waſte, for the firſt eſtate is ſurrendred. Gawdy Ju- 
ſice,If a leaſe be made to one for his life, and ſo long as another man 
ſhall live, qxere what eſtate he hath. 2. If there can be any Occupancy 
inthe Caſe: for if the eſtate be void, the limitation upon the eſtate is 
void: therefore if the eſtate for the other mans life:be drowned in the 
eſtate for his own life,that can be no Occupancy. Alſo the Occupancy is 
pleaded, That ſuch a one entred,and doth not ſay,claiming as occupant. 
For if one come hawking upon the land, he ſhall not by ſuch entry be an 
Occupant ; and in the book of Entries it is pleaded that he entred clay- 
ming as Occupant. Clenche Juſtice, Every Occupancy ought to be in 
rofſeiion - for otherwiſe the Law caſts the intereſt of it upon him in the 
Reverſion. But Gawdy and Sit Juſtices were utterly againſt him'in thar; 
for then they ſaid, there ſhould be no occupancy, if the party were not 
in by Leaſe, or ſuch like means. | 


Mich. 28, 29. Eliz, in the Kings Bench. 


65. Dix and DunsToxN's Caſe. 


LL__—_—_— 


N an Aion of Treſpaſſe brought, the defendant did juſtifie as Leſſee 
[ to the Lord Meonnagsn,and faid,that the Lord Mountags for him and 
hisFarmors,had uſed to have a way over the land in which the treſ pals is 
ſuppoſed to be done: And that by rooting of a cart wheel the way was ſo 
digged and drowned, that he could not ſo wel uſe-his way as before, and 
that therefore he did fill up-the cart roots, and digged a trench to let 
out the water : upon which the —_— did demur in law : For 15.4.7. 
is that a Commoner cannot meddle with the ſoil : ſois 12.& 13.H 8. So 
ke who hath Warren in the land of another man cannot meddle with 
the ſoile ; and as to that,that he could not uſe his way ſo well as before, 

it 
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- Dike and Dunſton's Caſe. 53 
it,is not good : for he ought to have ſaid, That he could not uſe his 
way at all : otherwiſe the plea is not good. As 6:F.4. One is to lop his 
tree, and he cannot do it unleſs it fall upon the Land of another, there he 
may well juſtifie the felling of it upon the others Land, becauſe other- 
wiſe he could not lopitatall. So if I give to one all the fiſh in my 
Pond, he cannot dig a Trench to draw out the water, unleſſe he cannot 
otherwiſe take the fiſh,as with Nets,&c. Alſo he juſtifies, by reaſon that 
the Lord Mowntags for him and his Farmors, &c. And he was a Leſlee 
and paid no rent, therefore no Farmor. Cowper contrary, He ſhall 
not have an Action of Treſpaſs, for it is no loſſe or hinderance unto 
him, bur it is for his profit , for the Landis the worſe being drowned 
with water. Ifa man do diſleiſe me,and fells trees upon the Land, and 
doth repair the houſes; in anAſlize —_ againſt him,the ſame ſhall be 
recowped in damages ; becauſe that which was done was for his Com- 
modity : alſo it is incident to one who hath a way for to mend it. All 
Preſcriptions at the firſt did begin by Grants. And if one grant to me 
his trees,the Law ſaith, That I may come upon the Land to fell them and 
carry them away off from the Land, and I ſhall not be a Treſpaſſor : 
And by 9g. E. 4. and Perkzns , If one grant tome liberty to lay a Con- 
duit Pipe in hisLand,I may afterwards mend it rorzes quories it ſhall want 
mending 32.E.3.It one youu to mea way, if he will _— me in it, 
I may reſiſt him; and it he dig Trenches in the way to my hinderance 
in my way, I may fill them up again : The books of 12 & 13.H. 8. are 
not Mijadged, If Leſſee for years be of a Meadow, he may dig to avoid 
the water, and may juſtifie ſo doing in Waſte brought againſt him. But 
it was ſaid, That in that Caſe the Leſſee hath an intereſt in the ſoil; fo 
hath not he who claims the way in this Caſe. C/enche Juſtice held, That 
he could not dig the Soile. Then the Defendant demanded, What re- 
medy he ſhould have. Sir Juſtice, If he went that way before in his 
ſhooes, let him now pluck on his boots. Gawdy, The pleading is not 
good, for he ſaith, That he could not uſe his way ſo well as before, which 
1s not good ; but he ought to plead, that he could not uſe the way at all. 


Mich. 28,29. Eliz, mn the Kings Bench. 
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N an Ejeft:one firme The party ought to ſet forth the number of the 
Paces ; for although he give a name to the Cloſe, as Green Cloſe,or 
the-like, it is not ſufficient ; becauſe an habere facias /ci/inam ſhall be a- 
warded : Burt in Treſpaſſe the ſame may be Snare clauſum ſuum fregit, 
&c. without naming the number or the Acres ; And ſo it was ſaid it 
was adjudged in a Shropſhire Cale. 
| Mich. 
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67. | | 
N an ARion npon the Caſe, becauſe that the Defendant had made a 
I Gatein one Towne, for which he could not go to his Cloſe in ano- 
ther Town. Cook took Exception that the Writ was Vs & arms ; and it 
was agreed per cxriam,thar for that cauſeit was not good:Alfo the Viſne 
was of one Towne only, whereas it ſhould have been of both ; for he 
faid, That in Hankford and Ruſſels Caſe, The Nuſance was laid in one 
Town per quod his Mill in another Town could not grinde ; and up- 
on Not puilty pleaded, the Yiſze came from one Town only, and ir 
was adjoiged that it was not good: | 


Mich. 28,29. Eliz, inthe Kings Bench. 
68 Joun Jorce's Caſe. 


N Action upon the Caſe was brought againſt oh» Foyce, Inn-kee- 
per of the Bell at Maidſtone in Kent, for not ſcowring of a Ditch 
which ran betwixt the houſe of the ſaid John Foyce and of another man , 
and Judgement was given for the Plaintiffe againſt the Defendant 
Foxce, anda Writ of Error was brought to reverſe the Judgement ', 
and divers Errors were aſſigned. The firſt Error which was alligned 
was, That the Plaintiffe doth preſcribe, That all the Inhabitants of the 
Bell, &c. had uſed to ſcowre the Gutter, &c. And it was faid, 
That that was no good forme of preſcription, as in 12. H. 4.7. z- 
Preſoription 16. Where the Plaintiffe ſaid, That the Defendant, e5- 
omnes alis tenuram illam prius babentes mmnndzre debuere & conſuevere pa. 
lem foſſatam ; and therefore the Writ was abated, for it ought to have 
been, quod ipſs + predece(ſores ſui de trmpore cujus contrarinm, &c, Or 
that ſuch a one and his Anceſtors or Predeceſſors, whoſe Eftate the 
Deiendant hath, &c. Alſo if a Copy-holder prefcribe, That he and 
all his Tenants rencments predif? have uſed to have eſtovers in ſuch a 
Wood, &c. itis not good : but he ought to preſcribe in the Manor. 
The ſecond Error was, That the Prefcription was uncertain, for it is 
Thar all Tenants, &c. which extenderh to Tenants in Fee, in Taile. 
for Life, or years ; and the Preſcription is the foundation and groun 
ofthe Aﬀtion, and therefore it ought to be certain: As if one make 
Title tor entry for Mortmaine, he ought to ſhew that he hath encred 


with. 
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within the year and day. 7. E. 6. Br. Preſcription 69. It is holden, 
That Tenant for years or at will cannot preſcribe for common ; tor 
the preſcription ought to be alledged in the Tenant of the Free hold : 
orto alledge a Corporation, or the like: In reaſon, Tenant for years 
cannot preſcribe, for his Eſtate hath a certain beginning, and a cer- 
tainend, therefore it is not of long continuance. The third Error was, 
That the Plaintiffe hath not alledged, That the Defendant was Tenanc 
arthe time of the Action brought, asin the Caſe of Clerkenwell and 
Black-Friers ; where the Plaintifie brought his Action upon the Caſe, 
for that the Defendant had turned the courſe of the water of a Con- 
dair Pipe, and the Declaration was, 2nod cum querens je1ſiins exiſtat, 
and doth not fay exi/tirir ; and fo the Plaintiffe was not ſuppoſed Ow- 
ner of the Scite and Mefluage of Black-Friers, but only at the time of 
the Action brought,and not at the time of the diverſion of the Water : 
But Judgement was given, and Error brought upon it. The fourth 
Error was, Becauſe it was for ſcowring a Gutter betwixt the houſes, 
&c. and doth not ſay,Thart the houſe was contigne adjacens to his houſe, 
22. H 6. Where Catrtell eſcape into the Plaintiffs Cloſe, and there- 
upon Treſpaſſe brought, che Defendant ſaid, That it was for want of 
Fence of the Plaintiffs Cloſe, and it was holden no Plea, if he do not 
ſay that the Plaintiffes Cloſe was adjacensr. Clench Juſtice. The Pre- 
ſcription ought to be, That ſuch a one, and all thoſe whoſe Eſtate he 
hath, &c. have uſed for them and their Farmors to repair the Gutter. 
Cowper.When the Preſcription runs with the Land, then he may pre- 
ſcribe in the Land, as all thoſe who have holden ſuch Lands, have u- 
ſed to ſcowre ſuch a ditch, and the fame is good. Gaway Jultice: If he 
had faid, All thoſe who had occupied fuch a houſe, had uſed to ſcowre, 
it had been good. Godfrey, If a man will alledge a Preſcription or 
Cuſtome,he ought ro ſer forth, That ir was put ir uſe within time of me- 
mory. Inthe Preſcription of Gave/kind, the party ought to ſhew 
that the Land is partable, and fo hath been parted. Alſo he preſcribed 
That ones 51ls qui tenxeriwnt, and doth not alledge a Seifin, but by way 
of Argument. Sir Juſtice held the pleading not good, becaule the 
words were not eontigue adjacens. And for theſe cauſes the firſt Judg- 
ment was reverſed. 


Mich. 28,29. Eliz, m the Kimgs Bench, 


69 GOMERSALL and GOMERSALLSs Cale, 


N an Action of Account the Plaintiffe charge1 the Defendant zs- 


Bailiffe of his Shop, caram habens & admniſtrationem brnorum. The 
Deten- 


5& CGomerſall and Gomerſalts Caſe. 
Defendant anſwered as to the Goods only, . and ſaid nothing to the 
Shop. And Tanfi:/d movedthe ſame for Error in Arreſt of Judgment, 
as 14. H. 4.20. One charged another as Bailiffe of his houſe, & curans 
habens bonornm in eo exiſtentium, the Traverſe was, That he was not 
Balivns of the houſe pront : that is good,and goeth to all ; but he can- 
not anſwer to the Goods, and ſay nothing to the houſe. fo 49. #. 3.7. 
Br. eAccompt. 21. A man brought an Account againſt the Bailiffe of 
his Manor habens cur am of twenty Oxen and Cowes, and certain Quar- 
ters of Corne. And by Belknap, If he have the Manor and no Goods, 
yet he ſhall account for the Manor, and it ſhall be no Plea to ſay,That 
the Plaintiffe ſold him the Goods without Traverſing, without thar, 
that he was his Bailiffe to render Account ; and asto the Manor, he 
may ſay, That the Plaintiffe leaſed the ſame to him for years, without 
that, that he was his Bailiffe. And he took another Exception, That 
the Plaintiffe chargeth him with Monies ad CMerchandizandaum ; and he 
Traverſeth thar he was not his Receiver denariorum ad computandum 
prout. And ſo he doth not meet with the Plaintiffe, and ſo it is no 
iflue ; and if*it be no iſſue, it is not helped by the Statute of Zeefailes, 
32. H. 8. but miſ-joyning of Iſſue is -% y that Statute. 19, Eliz, 
WF. Atturney of the Common Pleas did charge another Atturney of the 
ſame Pleas with a Covenant to have three years board in marriage with 
the Defendants Daughter ; and he laid, That he did not promiſe 
two years board, and ſo iſſue was joyned and tryed; and the ſame 
could not be helped by the Statute, becauſe it was no iſſue, and did nor 
meet with the Plaintiffe. So if one charge one with deber & detiver, and 
he anſwer to the deber only, it is no iſſue, and therefore it is not helped. 
In 29. H. 6. in Treſpaſſe for entring into his houſe and taking of his 
Goods, the Defendant pleaded non intravir, and the iſſue was tried, 
and Damages given ; and becauſe the taking of the Goods was not 
alſo in iſſue, all was void, 4. E, 3: One ſhall not account by parcells, 
becauſe the Action is entire. Vid. 3. E. 3.8. acc. lib.Demt. 202. A 
Preſident 14. H 7. That the Verdict was not full, and did not goto 
the whole, and therefore was not good. Hele contrary. And he ſaid, 
as to the firſt, 'That there isa Caſe 9g. E. 3. Accompr 35. Where the 
Plaintiffe chargeth the Defendant in Account as Bailiffe of his houſe, 
and that he had Adminiſtration of his Goods, viz. forty Sacks of wool : 
And the Jury found that he was nor Bailiffe of his houſe, but they 
found that he had received the Sacks of Wooll to render account, &c. 
and he had judgement for the Goods, although it was not found for 
the houſe. Vide 5. H. 7. 24. 4. Where if a Jury be charged with ſeveral 
iſſues, and the one is found, and the other not, it makes no diſconti- 
nuance; - or if one be diſcontinued, yet it is no diſcontinuance of the 
whole. But ifthe ſame be not helped by the common- Law, yet it is 
helped by the Statute of 32. H 8. which ſayes, Nos obftante Diſconti- 
nuance 
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nuance or miſcontinuance. Daniel ad idem, And he ſaid, That the books 
before of 14.H.4, and 49. E.3.were not ruled;in the one book,the De- 
fendant pleaded, That the Plaintiff gave the goods to him ; in the other, 
that he ſold them to him, and demanded Judgement of the Action ; 
and it is no good anſwer, for they are Pleas only before the Auditors, 
and not in an Action of Account ; and although the Verdict be found 
for part ofily, yet it is good, for no Damages are to be recovered 
in an Account. In Treſpaſle it is true; if one be found and not the 0- 
ther, and joint Damages be given, the Verdi is naught for all ; but 
if ſeverall Damages be given, it is good, as it is ruled in 21. H.6. 
Cook 26.H.8. is, That he cannot declare panel of an houſe, caram 

hatens & adminiſtrationem bonorum ; but he ought further to ſay, viz. 
Twenty Quarters of Corn,and the like, &c. In the Principal Caſe it is a 
joint charge, and one —_ for the Shop and Goods, and he anſwers 
unto one only ; but he ought to anſwer to all; or elſe it is no anſwer 
at all: See 10. £. 4.8. But Cook found another thing, /c5/. That there 
is a thing pur in iſſue which is not 1n the Verdi&, nor found, nor 
touched in the Verdi&; and that makes all that which is found, 
ngt good, and that is not helped by any Statute. I grant that diſcon- 
tinuances are helped by the Statute of 32. H. 8. of Jeofailes, but im- 
perfe&ions in Verdidcts are not helped. It was a great Caſe argued up- 
on a Writ of Error in the Exchequer Chamber; and it was Brache's 
Caſe. An Information was againſt Brache for entrins into a houſe 
and one hundred Acres of Land in Stepney ; he pleaded, Nov guilrf ; 
the Jury found him guilty for the one hundred Acres, and ſaid nothing 
for hon ; upon which Error was brought, and the Judgement re- 
verſed ; and he ſaid, That it was not a diſcontinuance ; but no Verdi& 
for part. Daniel, That was the fault of the Clark,who did not enter 
it; and it hath been the uſage to amend the default of the Clark in a- 
nother terme. All the Juſtices ſaid, True, if the Pofea be in, and 
not entred ; but here it is entred in the Roll in this forme. Daniel, 
Where I charge one in Accompt with ſo much by the hands of ſuch a 
one, and with ſo much by the hands of ſuch a one ; although there be 
one ab/g, hor to them all, = they are ſeverall iſſues. The Court an- 
ſwered, Not ſo, unleſſe there be feverall iſſues joyned to every one of 
them. But by Gaza) Juftice, If there be ſeverall iſſues, yet if one be 
found and the other not, no Judgement ſhall be given. Clexche Ju- 
ſkice, It is not a _ of the Goods, but in reſpe& of the Shop, there- 
fore that ought to be traverſed. Sit Juſtice, The nrevacld of the 
Shofalone is not good. The Queens Solicitor ſaid, That the books 
might be reconciled, and that there needed not a traverſe to the goods, 
for the traverſe of the Shop proxr anſwers to all : but now he þ pee. 


him as Bailiffe of his Shop and Goods, and he takes iſſue upon the 
Goods only, which iſſue 15 not warranted by the Declaration, And 
I he 
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he ſaid, That if one charge me as Bailiffe of his Goods ad merchandi- 

zandam, 1 ſhall anſwer for the encreaſe, and ſhall be puniſhed for my 

negligence. Bur if he charge me as his Receiver, ad computandum, 1 

_ w_ be anſwerable bur for the bare money, or thing which was 
elivered. 


— 


Mich. 28,29. Eliz, in the King's Bench. 


70 GiLe's Cale, 


A Writ of Error was brought to reverſe a Judgement given in an 

Action upon the Caſe. The Action upon the Caſe was brought 
againſt one, nave exaltavit ftagnum, per quod (unum pratum fuit inun- 
datum ; and he pleaded Not guilty ; and the Jury found nod erexit 
ftagnum ; and if Errettio be Exaltatio, then the Jury find, that the 
Defendant is guilty; and thereupon Judgement was given for the 
Plaintiffe. G/anvile alledged the generall Error, That Judgement was 
iven for the Plaintiffe, where it ought to have been given tor the De- 
endant. And he ſaid, That erigere ftagnum, eſt de novo facere : Exal- 
tare,eſt ereltum majorts altitudint facere , Derccaltare 18 ad priſtinam al- 
tigainem adducere : proſternere ſtagnum, eſt penitus tollere, And the 
preciſe ard apt word according to his Caſe, in an Action upon the Caſe, 
ought to be obſerved ; that he may have Judgement according to his 
damage and his complaint, viz. either Deexa/tare or Poſternere,&c.7.E, 
3.56. AnAſlize of Nuſans, 2uare exaltavit ſtagnum ad nocumentum libers 
tenements ſi ; The Defendant pleaded, That he had not inhaunced it 
after it was firſt levved. And by Trew, There is not any other Writ 
in the Chancery, but 2nare exa/tavit tagnum. Heyle ſaid, That he 
might have a Writ 2wzare levavit /tagnum , and there by that book Le- 
vare ſtagnum, + exaltare ſtagnum do differ : And therefore he concei- 
ved, That the Writ ſhould abate, for uſing one word for another, 
8. E.3.21. Nu{ans5. by Channtrel!, Ina Writ of Nufans Yuare leva- 
vit, if it be found that it was tortiouſly levied, the whole ſhall be de- 
ſtroyed : But ina Writ 2mare exa/tavir, nothing ſhall be pulled down 
if it be found for the Plaintiffe, but the iuhauncing ſhall be abated on- 
ly: $08. Afſ. 9. Br. Nuſans 17. the ſame Caſe and difference is put, 
and 16. E. 3. Fitz. Naſans 11. It the Nuſans be found in any other 
* forme then the Flaintiffe hath ſuppoſed, he ſhall not recover. And in 
48. E. 3.27. Br. Nyſans 9. The Writ was Omnare diver tit curſnm aque: 
&c. and ſhewed that he had purt Piles and ſuch things in the water, by 
which the courſe of the water was ſtreitned ; wherefore, becauſe he 
might have had a Writ 2#are coar(tavir curſum aquethe Writ was hol- 
den 
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den not to be good. Cock rook another Exception, viz. That the 
Aſfize of Nuſans ought to be againſt the Tenant of the Free-hotd, and 
therefore it cannot be (as it was here) brought againit the Workmen, 
and it is not ſhewed here, that che Defendant was Tenant of the Soil ; 
for 33. H. 6.26. by Mule, It a way be itreitned and impaired, an A- 
Rion upon the Caſe lieth ; bur if it be altogether ſtop'd, an Aflize of 
Nuſans lieth. But Pri/or ſaid, If the ſtopping be by the Terr-Tenanr, 
an Aflize of Nufans hieth ; bur if it be by a Stranger, theu an Aion 
upon the Caſe ; but tor common Nuſanſfes no Action lieth, but they 
ought to be preſented in the Leet or Turne. Drew, We have ſhewed 
That he who brought the Aflize of Nuſans hath a Free-hold in the 
Land; andif the Tenant be named, if is ſufficient, although ir be not 
ſhewed that he is Tenant of the Free-hold. And to that, atl the Ju- 
ſtices ſeemed to incline. But then it was ſhewed to the Court, that 
one of the Plaintiffes in the Writ of Error had releaſed : Ard if that 
ſhould bar his Companions, was another queſtion 2 Ard it was holden 
That the Writ of Error ſhall follow the nature of the firſt Aion ; and 
that Summons an& Severance lieth in an Aſlize of Nuſans; and 
therefore it was holden, that it did the like in this Action ; therefore 
the Releaſe of the one was the Releaſe of the other. Bur then it was 
asked by G/anvile, What ſhould become of the Damages, which were 
entire > Note, Paſch.29. Eliz. the Caſe was moved again, and Drew 
held exa/tare and ortgere all one : and thar errgere is nOt- 4: 07 0 f rere, 
for that is Ler-are. But the Jultices were againit him, who all held, 
That exigere is Ac 1970 facere, and rxaltare is in major m altirudin im ate 
zollere, and at length the Judgment was affirmed, That Er:#i and 
Exaltatic were all one; For the Chiet Juſtice had turned all his Compa- 
nions when he came to be of Opinion, that it was all one. And ſo the 
Caſe paſſed againſt G/anviles Client. 


— —— EE  _ 


Mich. 28, 29. Eliz. in the Kings Bench. 
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= E Lady Greſham was indited for ſtopping the High-way ; and 

the Indi&ment was not laid to be contra pacem. And Cok faid, 

That for a miſ-feaſance it ought to be contra pacem ;\ but for a non-tea- 

ſance of a thing, it was otherwiſe ; and the Indi&tment was for ſetting 

up a gate in "/-r/y Park : And Exception alſo was taken to the Indict- 

ment for want of Addition ; for Vid«a was no Addition of the Lady 

Greſham ; and alſo i c> arms was left out of the Indi&tment : And for 
theſe cauſes ſhe was diſcharged, and'the Inditment quaſhed. 


S Mich. 
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Mich. 28, 29. Eliz; in the King's Bench. 
72. 


N an Ejefione firme, Exception was taken becauſe the Plaintiffe in 
I his Declaration did not ſay, Extra tenet : For in every Caſe where 
a man is to recover a poſſeſhon, he ought to ſay, extra renet. And in 
Debt he ought to ſay, Debet & detinet : And in a Replevin, Averia 
cepit, & injuſte detiner. But all the Juſtices agreed, That in an Xjc- 
fone firme thoſe words were not materiall : For if the Defendant do 
put out the Plaintiff,it is ſufficient to maintain this Action. And Kempe 
Secondary, ſaid, that ſo were all the ancient Preſidents ; although of 
late times it hath been uſed to ſay in the Declaration, Extra renet : 
and the Declaration was holden to be good without thoſe words. 


ms 
— 
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N a Caſe for Tithes, the Defendant did preſcribe to pay but 06. 9; 
[| for the Tithes of all Willows cut down by him in ſuch a Pariſh 
Cooke, It isno good 90a mage" for thereby, if he cut down all the 
Willows of other men alſo, but 4. 9. ſhould be paid for them all. But 
he ought to have preſcribed for all Willows cut down upon his own 
tand, and then it had been good : But as the preſcription is, it is un- 
reaſonable ; and of that opinion was the whole Court. 


"OY 
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N an Action of Debt upon a Bond, the Condition of the Bond was, 
[| That whereas the Plaintiff was in poſſeſſion of ſuch Lands, If 1. S. 
nor 1, D. nor 1.6. did diſturb him by any indire& means, but by due 
courſe of Law, that then, &c. The Defendant pleaded, That »ec 1 S. 
nee 1, D. nec 1.G. did diſturb him by any indiret means, but by due 
courſe of Law. Godfrey, The plea in Bar is not good : for it is a Ne- 
gative pregnans, Viz. ſuch a Negative which implyes an Affirmative, 
which yer ſeems to be repugnant to a Negative, as in 21.4,6.19. In a 
Writ 
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Writ of Entrie, the Defendant pleaded the deed of the Demandant af- 
ter the darrein Continuance : The Demandant ſaid, It was not his 
deed after the darrein Continuance : And that was holden a Negative 
regnans : Wherefore he was compelled to plead and fay, he made it 
dures, before the darrein Continuance fuch a day, ab/que hoc, that he 
made it after the darrein continuance,and then Iſſue was taken upon it. 
The ſame Caſe is in 5. H.7.7. But there it is ſaid, That in Debt upon a 
Bond to perform an Arbitrement, Non fecerunt Arbiutrement um per diem 
is no Negative pregnans : The ſame Law, that non deliberavit arbitrium 
in Script. 38.H.6. in Formedon Ne dona pas in taile is a Negative pre- 


' gnans. Vide 39 H.6. The Caſe of the Dean and Chapter. The ſecond 


Exception was, That he hath pleaded »eque ſuch, ner ſuch, nor ſuch 
had Fiturbed him by any indire& means, but onely by due courſe of 
Law : And that cannot be tryed, neither by Jury, nor by the Jud- 
ges. Not by the Jury ; becauſe it is not to be put to them, whe- 


| ther they had diſturbed him by indire& means, or by due courſe of 


Law : for they ſhall not take upon them the conſtruction, What is 
an indire& means, and what is the due courſe of Law ; for it ap- 
pertaineth to the Juſtices to adjudg that. - Not by the Judges , be- 
Lauſe hee hath not pur it certain, that it was a ; & courſe of Law 
by which he diſturbed him. As 22. E. 4.40. In Debt upon a Bond, 
the Defendant faith, that ir'is upon condition, That it the Defen- 
dant, or any for him, came to Briſtow ſuch a day, and there ſhewed to 
the Plaintiff or his Councell a ſufficient Diſcharge of an Annuity of 
forty ſhillings per a»n«m, which the Plaintiff claims out of two Meſſu- 
apes of the Defendant in D, that then, &c. The Defendant ſaid, that 
A. and B. by the aſlignement of the Defendant, came the ſame day to 
Briſtow, and tendered to ſhew to N.and FF. of the Plaintiffs Councell, a 
ſufficient Denys of the Annuity, and that they did refuſe to ſee it, 
and demanded judgment of the Action. The Plaintiff did demur upon 
the Plea. And after a _ argument, it was adjudged by all the Juſtices 
to be no Plea, &c. becaule it Jay in the judgment of the Court to judg 
of it : and he did not ſhew in certain, what diſcharge he tendered, as 
a Releaſe. Unitie of poſſeſſion, &c. If a man be bound to plead a 
ſufficient plea before ſuch —_ in Debt upon ſuch a Bond; it is no 

lea to ſay, That he hath pleaded a ſufficient plea before the day ; 
bat hee ought to ſhew what plea he hath pleaded : For the Court 
cannot tell whether ir be a ſufficient plea or not, if it do not appear 
what manner of plea it is. 35 H, 6. 19. The Condition of a Bond 
was, That where the Plaintiff was indebted to ?. Y. in one hundred 
pounds ; If the Defendant acquit and diſcharge the Plaintiffe , that 
then, &c. The Defendant pleaded, That hee had diſcharged him 
&c. and the Plaintiffe did demurre upon the plea, becauſe hee did 
not ſhew how; and it was holden. no good plea. So 38. H, 8. Br. 
Con- 
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Condirivn 16. per curiam in the Kings Bench ; where a man plead- 
ed, That he bad ſaved him harmleſſe ; it was no Plea, without 
ſhewing how , becauſe he pleaded in the Affirmative ; contrary, if 
he had pleaded in the Negative, as Non damnificatws ft. Suit and 
Clenche Juſtices ſaid, That if he had pleaded, That he was not diſtur- 
bed by any indire& means, it had been good enough. Gawdy, If he 
had ſaid, That he was not diſturbed contra formam conditions preaitt, 
it had been good ; as upon a pleading ofa Statute, Ne rmrra pas contra 
formam Statuti. Clench,;If I be bound to ſuffer 7.F. to have my houſe, 
but not 7, D. I ought to anſwer, That I have ſuffered the one, and 
not the other to have it. Sxir Juſtice, They are both ſeverall iſſues, 
and one ſhall not be repugnant to the other. 


i 
 r—_— 


Mich. 28,29 Eliz, In the Kings Bench, 
75 STURGIE's Calc. 


A Caſe was moved upon the Statute of 5. E/iz. Cap, 14.+ The Caſe 
(as I conceive) was thus : Grandfather, Father and Daughter ; 
Land deſcended from the Grandfather to the Father, who made a Leaſe 
for one hundred years;the Father died,and the Daughter forged a Will 
of the Grandfather,by which he gave the Land to theFather tor life,the 
Remainder to the Daughter in Fee ; and the ſame was forged to have a- 
voided an Execution ot a Statute Staple,the Leaſe being defeated;and if 
it were within the Statute of 5. E/:z. was the queſtion. Solicitor, Thar ir 
was within the ſtatute,and within the firſt Branch ; viz. If any ſhall 
forge any deed, &c. to the intent that the Eſtate of Free-hold,or Inheri- 
tance of any perſon, &c. inor to any Lands, Tenements, or Heredi- 
raments, Freehold or Copyhold, or the right Title or Intereſt of an 
&c. of,in,or to the ſame,or any of them ; ſhall or may be moleſted 
&c. Leſſee for years hath a Title, hath an Intereſt, hath a right ; 
therefore within the words of the Statute ; and thoſe words ſhall be re- 
ferred to the words Lands, Tenements, &c. But Cook ſaid, The 
ſhall be referred to the words precedent, viz. Eſtate of Freehold or 
Inheritance ; and then a Leaſe tor years 1s not within them. Alſo b 
the Solicitor, A Teſtament in writing is within the words of the Statute 
and therefore he recited a clauſe in the end of the Statute; viz. and if 
any perſon plead, publiſh, or ſhew forth, &c. to the intent to have 
or claime thereby any Eſtate of Inheritance, Freehold, or Leaſe for 
ears: And alſo he ſaid a Stature Staple is an eſtate for years,although it 
e not a Leaſe for years, becauſe it 1s not certain. {%k, 1f ſhe ſhould 
be within both branches, thea ſhe ſhould be twice puniſhed, which 
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Law will not ſuffer. And the Statute is, whereby any Eſtate for years 
ſhall be'claimed ; and ſhe would not claim, but defeat an Eſtate for 

ears; anda Statute Staple is not a Leaſe tor years ; and the Statute 
1s not to be taken by Equity, becauſe it is a Penall Law. Solicitor, 
When the Stature is extended, then itis an Eſtate for years, although 
it be uncertain. If a man forge a Leaſe for years, it is dire&ly within 
the Statute. But if a man have a Leaſe, and another is forged to de- 
feat it, it is a queſtion whether it be within the Statute : And all the 
doubt of this Caſe is upon the reference of theſe words, Right, Title, 
Intere(t : And it was adjourned. 


m_m—— 


Mch. 28, 29. Eliz. in the Kings Bench. 


76 
Ti E Vicar of Paxcras Caſe was argued again by Godfrey : And 
he ſaid, That no Plea ſhall be allowed in the Eccleſiaſticall. Court 
which tends in diſcharge of Tithes: And to prove that, Ne cited 
8.E. 4.14. Br. Tithes 11. AndaCaſein 6. & 7. E. 6. Dier 79. d, But 
admit the Plea ſhould be allowed in the Eccleſiaſticall Court (as many 
ofthe Doctors have certified the.Juſtices) yet becauſe the Modus 
aecimandi 1 a thing pertaining to the common Law,the Prohibition will 
lie.By Firz. Herb. and the Regiſter, [fa Parſon grant to one of his Pari- 
ſhoners, That he ſhall be diſcharged of Tithes, he may peradventure 
plead the ſame 1n the Spirituall Court, yet there is good cauſe that a 
Prohibition do lie : So 22. E. 4. 20. Br. Prohibition 14. The Abbot of 
Saint A/b,ns kept the wife of /. $, in his houſe two houres againſt her 
will, to have made her his Harlot, and the Husband ſpake of it; tor 
which cauſe the Abbor ſued him for ſlander in the Spirituall Court ; and 
becauſe the husband for that a& might have a falſe impriſonment, there- 
fore a Prohibition was granted So ifI ſwear to pay /. S. 10). and he 
ſues for it in the Spirituall Court, a Prohibition lieth ; tor hee may 
have an Action of Debt in the common Law for it; for where the 
common Law may have Juriſdiftion, there the Spirituall Court ſhall 
not intermeddle with the matter. So if an Abbot rob 7. S. and he 
ſpeaks of it, and the Abbot ſues him in the Spirituall Court,a Pro- 
hibtion will lie. He faid further, That the Caſe was betwixt the Vi- 
car and a PFariſhoner, and therefore one of them a Teinporall perſon. 
If the Suit be berwixt the Farmer of the Parſon and another, a Prohi- 
bition ſhall be granted.Alſo he ſaid, The right of the Tithes doth not 
come in-queſtion, but only the 1ſodus dicimards. Cock, The Modus deri- 
mandi doth nor come in queſtion there,therfore it cannot be traverſed ; 
for if it be due to the Parſon,that is the queſtion, as in 40.E, 2,4. Ina 
Re- 
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Replevin, the Defendant ſaith, That the place where &c. 1s Ancient 
Demeſne, and pleads to the Juriſdiction ; Char/, that is a Treſpaſſe, 
and Perſonall Action, and therefore it is no plea; and yer it was a- 
greed by the Court to be a good plea : for by the Avowry, the re- 
alty might come in debate in the Replevin, Atkzns, If there be con- 
tention ae Fare Decimarum 1 mg; habens de jure Patronatus, tune 
ſpeftat ac Legem Civilem. And in this caſe, it was ſaid, That de mero 
jure, The Parſon is to have all the tythes, if there be not any Endow- 
menr of the. Vicarage. h 


Mich. 28,29. Eliz, m the Kings Bench. 
77. McEGov's Calc. 


He Caſe was, That a Feoffment was made unto another man, a4 

eameintentionem, that he ſhould convey the ſame to ſuch a one, to 
whom he ſold it ; and he ſold the ſame to another, and did refuſe to 
convey itz and therefore the other brought an Aion upon the Caſe. 
And Gazdy Juſtice held, that the Action would lie. But Sit Juſtice 
held the contrary. Wray Chiefe Juſtice did agree with Gazdy : for he 
ſaid, It was a Truſt, thar he ſhould aſſure it to another. And ir is a 
_ conſideration in the _ : the conveyance of a Truſt, and 
thereupon, an Action upon the Caſe will lie. 


— 


Mich. 28 & 29 Eliz, In the Kings Bench. 
78. 


Ltham of Grays-Inne, took many Exceptionsto an Indi&ment of 
Murder. The firſt was, becauſe the Indi&tment ſaid, mod capts 

fuit inquiſitio coram Coronatore in Comitarn, &c, and doth not ſay, 
de Comitatu. And a Crowner in a County is a Crowner in every Coun- 
ty in Ezgl/and, as it is holden, 9. H.5. 24. 6b. Alſo de and i» do much 
iffer, asin 15. £.4. 15. Where a Scire facias was brought againſt 
the Maſter and . Scholers Beate Marie, & Santi Nicholai in Canta- 
brigia, where the foundation was de Cantabrigia, and not in Cantabri- 
ia. And the Writ was abated ; For there is a difference betwixt ['i»] 
and [ de. For a thing may be [in and not [-of,] as Saint Sepulchres 
is in Londoy, but nor of London. A ſecond Exception was, becauſe it 
ſaid, Inquiſitio capta per Sacramentum, Oc. and did not ſay, Jnrars ; 
and theretore the partie is not charged upon it ; and by 13. Z. 4. If 
the 
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| be charged upon one, rovcans Tur way it.is void; be- 
NN ikey were not charged upon' him. Ang-1. R. 3. 4. by:Hoſſt. If 
in Aſlize the Record be ſuch, viz. wed jurats exatts compernerunt quorum 
12. ſuprs Saeramentum ſnum dicunt,” And give their yerdidt, If it doth 
not ſay, |Zaorum 12. Eletti & jurats, it 1s errour. For it doth not ſa 
in fatto, that they were ſworn, and yet it.-is \implyed by the w 
Sacramentum ſuum, that they were/ſworn. The third Exception was, 
That it doth not ſay, That he was is pace Dez,- & dif Domine Regine ; 
for it might be that the partie was a Traitour, and:thar he was flying, 
and in ſuch caſe he might juſtifie the killing of him; and Wo alſo it 
was /e defendendo ; therefore theſe words are neceſlary. K other 
Exception was, becauſe the Indictment is, perc»ſſr, and. it is not (aid, 
ex malitia fangs; for ſo an Inditment of Murder ought to be, as 
in 2. E.4. The Indiftment was, quod Cepit & abdnuxit felonies, where 
it ought to have ſaid, Felonict cepit & abduxit ; and therefore it did 
abare. A fifth Exception was, becauſe it ſaith, Ee dedit es plagam mor- 
talem ; and doth not ſay, cum gladio predifto, And in the Statute de Co- 
ronatore, there is a charge given him, That hee finde what wea- 
pon it was which gave Groke. See the Statute of 4. E. 1. 
Raſtall Coroners. 2. The ſixth Exception was, That the IndiQ- 
ment was, That the pan of the knee was cut out, and it doth 
not ſhew, the length, depth, and breadth of the wound : he granted 
that if one ſingle member be cut off, it is not neceſſary to ſhew the 
breadth,8c. but here was no amputation of any member, nor a cutting 
off, but the cutting of the pan of the knee. S»ag to the ſame purpoſe, 
and he finds there is a great difference betwixt cut off, and cut our. 
And he ſaid, That as to that which the Solicitour hath anſwered unto, 
to the difference of [ i*J and[ de, v5z.that it is all one, as if I grant a 
thing. percipiend de Manerio, or in Manerio, that is all one. To that 
he anſwered, that that cannot be ; and'in Wimbiſbes caſe, in Plo. Com. 
75. theſame Exception was taken in a Writ. But in our Caſe, he ſaid, 
It is an Indi&ment, which is favoured, becauſe the life is in queſtion. 
And he took another Exception, becauſe that the Inditment ſaies, T ems- 
pore felonie & murdreds predif?, and there is no ſuch word murdre. 
dum : To that the Sollicitour ſaid, That it was in equall degree, mur- 
dum and mardredums, for none of them are found —— the Lati- 
niſts. Snag ſaid, Whatthen? yet one is a word which is received in 
the Law, and is vox «rtw,. but the other not ; and therefore it is nor 
in the ſame degree. Alſo he ſaid, That whenthe Inditment comes to 
the Acceſſories, It ſaid, Felonice preſenter, abbettentes,> aſſiſtentes : and 
felonice cannot be applied to (preſente'.) Alſo when it comes to. the 
Acceſſories, it doth not ſay, -Ex malitia precogitata abbetrentes & aſ- 
fiſtentes, &c. Cook contrary ; and he ſaid, That if Inditments have 
ſafficient ſubſtance, they are not to be overthrown for trifles : As to 
K the 
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the firlt be aid, Ifyou will haveitto be!(corem Coronatore de Conitars,) 
perhaps -it was. a Liberty 5 and rheniror am (orenatore of the Liberty, 
cannot . be coramCorenatore of the County. Gandy Juſtice [ſaid, that 
wasind anſwer.” But 'as tothis point, the Juſtices deſired that Preſidents 
mighr'be ſearched; .and faid, . that they would follow the greater num- 
ber of them. -Clenche ,If one ſay, that ſuch a vne-is a Juſtice of Peace in 
Hertforditire ; -itiis dll one, as if-he/had faid a:Juſtice of Peace of Hert- 
fordſhive, As to 'the-29. Zurari, that is no Exceptuan ; fort is true, 
that i©muſt be fo ina Aſlize, but not inanIndiftment alſo | no Pre- 
fident can be ſhewed, where ex malitia proper ſua Thall be applied 
to every word, when it runs in ſenſe to all by ConjunRtions copula- 
' tive; Asto the Exception, that there ought-ro be-the length; breadth, 
&c."Kempe the Secondary faid; That it wasmot worth the Randing 
upon: andastoithe word Afurdredi, if it had been eft ont,-rche Jo- 
#&ment had been ſufficient, and that fhall-not  make-the' Inditment 
void ; for if it'be left out, -it doth-no-hurtzo it:: For if many come: to- 
gether to'make an Aﬀanilt, ex maliria precogitata ; and-onerof them 

ſtrikes the partie mortally, amd he diech; it -is amurder in. them 
all. And that was Dodtor” EUs cafe 'ih rhe Commentaries; andthe 
Inditment needs not ſay, thatthey were preſentes, abbettantes & anx- 
Sliantes : and as to the Ln yn it goes to all the words, al- 
though not particularly appl . Note, all the Juftices did incline that 


_ the Inditment was notwithſtanding the Exceptions ; but yet 
they faid, they would adviſe of it, and look upon Preſidents, 


Mich. 28,29. Eliz, .in the King's Benth. 


-F38.1 By 79. ; x 
Writ of Error was brought againft two, npon a Recovery in a 
Precipe quod reddat, Oc. yet Bs of them died. The 

was, Whether the Writ ſhould abate? Cook moved, that it mi 
' not abate; forhe ſaid, That the Writ of Error is but a Commiſton 
for to examine theRecord, andthe .partie ſhall recover nothing ther- 
by, but ſhall be onely diſcharged from the'firſt Recovery : and he ſaid, 
It is not like unto a Precipe. 'Then the Juſtices demanded of him, if 
the Recovery were in a reall Action ; andhe faid, that it was: Then 
they ſaid, that 3. H.7. 1. is, That if Error be OR Toon a Re- 
covery in a perſonall Aftion , that death ſhall not a the Writ ; 


but otheriviſe; if it were upon a reall Action :- for there the Judge- 
ment ſhall be, that he ſhall be reftored to the Land. Zoe. 


Mich, 
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Mich. 28,29. Bl, inghe.Kng's Bench, 


N Appeal of Mayheme was, that Perowfſit ſuper wanum: dextran 

A viz Im OO 15.20  AndE 

on was taken-to it, thatit. was repugnant';. for)if it -was 5xrer brachians 
& manum dextram ;; therefore iticould not be: /aper  munnm dixtrans; 
for the word: [_ intey ] excludes both, Cooky,: It is certain enough, 

becauſe it ſaith, Super manum dextram;, Andan Indictment ſhall not 
abate for forme, if it be ſufficient in ſubſtance of matter ; and alſo bes 
ing uponthe Wriſt, ic was upon the riſing of the hand. 71 
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Mich. 28, 29 Blix, in the Kings Bench. 
31 | 


A Man made a Leaſe for years, rendring rent at the Feaſt of Saint 
Michze/thArch-Angel ; and ifit were behind by ten days after, 
being in the mean time lawtully demanded, and no ſufficient diſtreſſe 
to be foun&yupon the Land. chat thenit might be/lawfull tof the Leſ- 
ſor to re-enter. The laſt of the ten dayes at the hour of two aſternoon 
the Rent was.demanded, and there was a: futfictent- diftrefſe upon rh 
Land before the Demand, but not after ; and-whether the Leſſor mig 
enter or not.2. wagsithe queſtion. Dame! Theſe words: [/Sufficient di- 
ſtreſſe], ought to- be- referred.-oi the. time of the Demand; viz. to. 
the laſt,inſtant,at which.time:the. Demand 1s: only materidl}.: - Upors a: 
Ceſſavit,ifthexe be a ſufficient diltreſſe, the laſt infant of the two: years; 
it is fuflgent: Clenche Juſtice held, Thar there” oughtto- be a- luffici- 
ent diſtreſſe upon the Land for all che ten dayes. But Sir Juſtice held. 
That it mar elonge - _ _ _ diſtreſſe he - army time, ſo 
as1t might be-preſumed, that or mi ye know of. it, 
But if het be put upon the-Land only for an hour, or br: nights, 
he held it was-not a ſufficient diſtreſſe.  - + fx 
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Mich. 28,29. Elix; \ in the Kings Bench. 
82 Sir EDWARD Hossre's Caſe. 


N this Cafe the queſtion was, Whether the Death of one of the 

Defendants, ſhould abate the whole Writ of Error. Cook, The 
Writ ſhall not abate, for-no Defendant is tobe named in the Writ ; 
which-ſee in the forme of the Writ of Error-; andzR. 3.1. it is hol 
den;''Fhat the Writ ſhall not abate, for it is in its nature but” a Cerrio- 
reri, and Judgement only is to be reverſed. Atkins, Although thar 
the Defendants have not day in Court by the Writ of Error, yet by 
the Scire facias which js fued upon'irt, as it our” Caſe- it is,- 'they have 
day ; and ſee 3. H.7. and 14. H. 7. a difference, where it is a Writ 
of Error upon a reall Aion, and where upon a perſonall. Cook, That 
holds, Where the firſt Writ.is abated,- and ſo is 5: H. 7. See the Caſe 
« little before, Gaudy and Clexch Juſtices, bringa new Writ of Error 
for that is the ſureſt way. 


. 
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Mich, 28,29. Eliz, m the King's Bench. 
$3 Loverr and GoLsToN's Caſe. 


 þ a Writ of Error brought upon a Record removed out of rhe Court 
of Kingſton, where the firſt Judgement was given in an Adtion of 
Debr for an Amercement in-a Court Baron : The firſt Error which was 
aſligned,was, That hein the Action of Debt did declare, That whereas - 
at a Court hotden' before /illiam Fleetwood Steward,” 8c whereas it 
ought to have been holden'before the Suirors, for'they are the Judges. 
The ſecond Error was,» That the Preſentment which the Anice- 
ment is grounded, faith, That Go/fton the Defendant had cut down more 
Trees quam debuit, extra boſeum Domini. 1. That it is ant; for 
he could not cut wood extra beſtwm,. but in beſoe: 2. it faith 
many, and doth not ſhew whatrrees, nor how many he cut, and 
that he hath cut down more then he ought, and-alſo he dsrh- not ſhew 
when the cutting of them was. - Vide 6. E. 4. By preſcription they may 
preſcribe to hold a Court before the Steward ; but if there be no cn- 
ftome or Preſcription. to-warrant it, then as 4. H. 6. is,jt is coram Seneſ- 
callo, & Seftatoribus. Gandy, Every Court Baron is to be holden 
before the Suitors, if there be no Preſcription to the contrary : But a 
Leer 
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Leet alwayes before the Steward. The Aion of Debt was upon the 
Preſentment ; and the Error is brought upon the defects in the Preſent- 
ment ; for ifthat be not , all is naught. Notwithſtanding it was 
ſaid by one at the Bar, That the forme of pleading in the book of En- 
tries is, Th#t the Court was holden before the Steward, ifthe Action 
be for debt or Treſpaſs for Amercements or ſuch perſonall things : Burt 
ifthe ARion be brought for- reall things, then it is before the Sui- 
tors. But notwithſtanding that, the J nt for the Cauſes afore- 
faid was reverſed. 


——_—__[I 


Mich. 28, 29. Elix, in the Kings Bench. 


84 Bakker and FLETwEL's Calc. 


B Arker of mom brought an Action of Covenant againſt the Aſ- 
ſignee of his Leſſee for years, one Flerwell. And ſet forth, That 
whereas he had made a Leaſe for years reſerving Rent, with re-entry 
for non-payment of the Rent; and that the Leſſee did covenant to 
build a houſe upon the Land within the firſt ten years ; and that he 
. aſligned over his terme : And he brought the Aion againſt the Aſ- 
ſignee, who pleaded, That the Leffor did enter, and had the Poſſeſſion 
for part of the ninth year ; and if thereby the Covenant were diſchar- 
d, was the demurrer in Law. Godfrey, Who argued for the Leſſor, 
aid, That by this entrie of the Leſſor,the Covenant was not ſuſpended. 
As 20. E. 4.12. Br. Extinguiſhment 34. The Abbot of D. did grant to 
w, $..a Corrodie ; viz. fo much bread, &c. for the term of his life, 
faciend* talia ſervitia prot J. N. & alis ufs-ſunt facere ; The Gran- 
tee leaſed back again'the Corrodie unto the Abbot for 10. years, ren- 
dring 3! rent per avw»www, and he brought Debt for the rent ; and the 
Abbor ſaid, That he did not the Services ; and the Grantee ſaid, Thac 
he was not bound to-do them, for that by the Leaſe the Corrodie was 
ſuſpended : And'it was holden, that it was not ſuſpended. Godfrey 
held the reaſon to be, becauſe that the ſervice is a Collaterall _ : 
And therefore he faid, He ought to do it, notwithſtanding that the 
Abbor had the Corrodie : So in 8. H. 7.7. Br. (onditions 134. Where 
Tenant in taile makes a Feoffment in Fee, and takes back an eſtate in 
Fee, and afterwards was bounden in a ſtatute Merchant , and then 
made a Feoffment in Fee upon Condition,and died, his Iſſue within age, 
who enters for the Condition broken ; he was remitted notwith- 
ſtanding that execution upon the ſtatute was ſned againſt the Father in 
his life. So if Leaſe be made of a Manor, except Herriots, Fines, and 


Amercements ;, and that the Leſſee ſhall colle& them during the _ 
a1 
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alchough that the Iieſſor enecerh,, yet the Leſſee ought; to-colls them 
during theterm. Alſo he-pleades here, That Barker did- enter, and 
that generall-pleadipg is doubtfull ; and the Blea ſhall be-taken ſtrictly 
againſt him-that pl it ; andit:may be thar heentred: by, wrong ; 
and ſoit may be that-he entred: by/right,, viz, for not. payment of the 
Rent, asin truth his entry:was:: if Barker id enter lawfully, chen 
it wasno ſuſpenſjonorextinguiſhment of the Covenant: As 19. R. 2, 
If Leſſee for life commit waſte, and afterwards alieneth, and the Leſ- 
for entreth for the Alienation, yet after his entry he ſhall-bave: an A- 
ion of Waſte againſt the Leſſee: So 8.H.6.10, WaFe 8. but with this 
difference, If the Leſſor enttr wrongfully, there, alrhough Waſte be 
done before, he ſhall nothave Waſte to-puniſh it; but otherwiſe if he 
enter for the Forfeiture done by the Tenant. Alfo- if the Covenant 
was ſuſpended, it was only for the time that the Leſſor had the Poſ- 
ſeſlion, and'the Party hath not anfwered'for the time before: or after. 
As 16. H.7. If one be bound to find a Chaplain to ſay Divine Service 
within ſuch a-Chappel, and the Chappel fall down, it. is'a good exy 
cuſe-for the time ; but if it be built, again,he muſt finda Chaplainthere. 
Clarke-contrary ;. If Leſſee for years covenanteth to repainthe houſes, 
T'grant'that the-ſameThall charge his Aſſignee. But a. Collateral thing, 
(as if thie Leſſee covenant-to- pay ſuch a ſym-in groſs, or.to enfeoffe hinr 
ofthe Manor of D:)the-ſame ſhall not charge the Aſlignee ;. no- more 
ſhall a. Covenant to-build-a new houſe : But here it wasſajzd; That he 
had time to build it both before and after the entry of the Leſſor Barker. 
To that he anſwered, Not ſo ; for if he once diſturbed, the Covenant. is. 
deſtroyed: Godfrey, This Caſe was this Terme in the Common Pleas. 
Leſſee for five years covenanted to build a Mill withinthe terme ; and 
becauſe he had not-done it, the Leſſor brought an Action of Covenant, 
and the Defendant pleaded, That within the laſt three years, the Leſ- 
ſor forcibly held -him out, &c. ſo as he could not build it; and by the 
Opinion of all the Juſtices, he ought to plead, That the Leſſor with 
force held him ont, otherwiſe it would be: no- Plea. Cook, As: amicas 
curie, vouched 35. H. 6. Tit. Barr. If one be bounden 'to- enfeoffe me: 
of ſuch land before Michaelmas, there the Obliger in- Debt brought 
upon the Bond, pleaded, That the Obligee(before the day)had entred 
with force into the land, ſo as he could not enfeoffe him ; and there ic 
was holden, That he ought to prove that he was holden: out by force, 
Ganudy, In the principall Caſe he ought to have ſhewed, That he would. 
not ſuffer him to build : And the other Juſtices ſeemed to be of the ſame 
Opinion; but yet they ſaid, That they would adviſe upon the Caſe. 


Mich, 
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Mech. 28, 29. Eliz. inthe Kings Bench. 
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en rook 10nto a Dectarationin an Ejettione firme, becauſe 
F emyr Poſſeſſione {ua ejecit ; where it "5 be, according to 
the ſuppoſal ofthe Writ, Swod  firma ſw ejecir Alſo it was of three clo- 
ſes, naming them with a Yidelicer, —_———— Acres ; 
and that, heſaid, did comain no certainty ; where he ought to have 
alledged in Fat, that they did contain ſo many Acres. - But it 
was Fotden by all the Juſtices, That although he doth not put 
in the 'Decleration the certainty of the Acres ; if he give a cer- 
tain'name to'them, as Green-Cloſe, &c. that it is good. And as to 
the other Exception, viz. Eqecit 4 Poſſeſſione [inde , that the word 
[inde] had relation tothe Farme ; and ſhall be as much as if he had 
id, 4 Poſſeſſione firme ; and the Declaration was ruled to be good, 
notwithſtanding the Exceptions. 


Mich. 28,29. Eliz, m the Kings Bench. 
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Man was indited upon the Statute of 5. Eliz.46. of Perjury, in 
a Court Leet ; and the Inditment was, That hee at the 
Court Leer of the Earle of Bathe, Smper Sacramentum [uwm coram 
Seneſcallo, '&4c. And Exception was taken, becauſe it ſaid, At the 
Leet of the Earle or Bathe, Whereas (every Leet is the King's 
Court, although that another hath the profit and commodiry -of 
it: And it was ſaid, That the Steward of a Leet was an Ofi- 
cer of Record ; And alſo tis Oath was, if he had made any Re- 
fcous or not, with which he was charged. Drew, It is not 'with- 
m the Statute- of 5. El;z. for then it ought to be before a Jury 
in giving of Evidence, or upon fome Articles : But rhe Court was 
clear of Opinion againſt him. 


Atech. 
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Mich. 28,29. Eliz, mthe Kings Bench. 
8& Tre EwhkofKeEnT's (afc. 


T- E Caſe was this, Three ſeverall perſons did occupie three ſeve- 
rall houſes in Brack/ey, to which another man had right ; ant he 
who had right, went to one of the houſes, andentred, and after- 
wards went away, leaving him who occupied the ſaid houſe upon the 
{and; and then p entred into another of the houſes, and then went 
from that, leaving him who occupied the ſame before, upon the land ; 
and then he entred into the third houſe, and there ſealed a Leaſe for 
'ears unto another man of that houſe, and naming the two other 
ouſes ; and the Leſſee —_ an - Ejeftione firme for the two houſes 
in which the Leaſe was not delivered and the _ of the Court 
was apainft him, that he was barred in the ARion ; for the entrie or 
continuance of him who occupied the ſame before, did defeat the en- 
rrie «” the Plaintiffe or Leſſor ; and the Plaintiffe was forced to be 
Non-ſuit, 


— 


Mich. 28,29. Eliz, in the Kings Bench. 
$8 SMITH and SMITH's Caſe. 


E 1. S$. did aſſume and promiſe, That whereas 7:N. was indeb- 

ted to 7. D; in Forty Pounds by Bond,' That. if 7. D, »e implaci- 

rarer the ſaid Z. N. that if the money be not paid ſuch a day, that 7. S 
would pay it to ?.D. The-money was not paid : and after the day,?. D. 
brought an Action upon the Caſe, upon the promiſe, and ſhewed 
Duel ipſe non implecitavit, &c. Kingſmill, He cannot have his Ai- 
on the Caſe till 7. N. be dead, for during his life there is a time 
in which he might implead him. As ifT pronuſe unto another, That 
if he will be Nonſuit in his Action, which he hath againſt a third per- 
ſon, that if he doth not pay the money before ſnch a day, that then he 
will pay the money there; if the day of payment be before the time 
that he can be Non-ſuit, as before the Terme beginneth, yet he can- 
not preſently have his Action before that he is Non-ſuit. And there- 
fore in the principall Caſe he ought ro ſhew; Thar he hath diſcharged 
the other of the Bond, and then the Action lieth, for then he cannot 
implead bim ; but as this Caſe is pleaded, chough he hath not yer im- 


pleaded 
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 Bilford and Doddington's Caſe. 73 
ponine him, yet in poſfterum he may} implead him. Clench Juſtice, 

hat is implied, that he will never. implead; him, and then he ought to 
ſhew the Bond diſcharged. Sir, That is not ſo : for if hereafter he 
ſue him againſt his promiſe, then the other to whom the promiſe was 
made ſhall have his At:on upon the Caſe, and ſhall recover to the ya- 
lue of the ſum in the Bond. 


Mich.28,29. Eliz, in the King's Bench. 
89g Bilroky and DoppincToN's Caſe. 


Writ 'of Error was brought by Richard Bilford againſt Re- 

bert Doddington, to reverle a common: recovery in the City 

of Worceſter, upon a Writ of Right Patent : And for Error it was 
aſligned, 1. That no Warrant of Atrurney was entred, ; but that ſuch 
a one pofxit loco ſmo W, H. and did not write the name ar, length, but 
in the Plea Roll it was at length. The ſecond Error was, That the 
Writ was, De tribus me(ſnagis five tenementis, and that doth containe 
no certainty, for [ ive] isa word uncertaine. The third Error ; It 
was in the time Phzlipps & arie,and petit proceſum Domini Regis & 
Regine: and it was corundum Regis, and that was in the default of 
Voucher, that the Recovery was had ; but if it were in the Recovery, 
in which he did appear and plead, it was otherwiſe. The Counſell of 
the other ſide, as to the firſt, ſaid, That all the Records of the City are 
of the ſame form,viz.That ſuch a one Po/zit loco [uo W.H. oc, nd if it 
were not good, they ſhould be all overthrown and avoided; and if it 
ſhould be otherwiſe, it ſhould be contrary to the ancientcuſtome of the 
City. Asto the ſecond, 2«od petit proceſſum eornndum Regss, the 
ſame is the miſrecitall ofthe Clark; for the Writ upon whuch it is 
ounded is well; and as to the Proceſs, the party did appear grarz. 
s$to the word Lfvel the ſame is good, for renementam is but Sur- 
pluſage; Asin an Action of Waſte, it the party do expreſſe ſome 
things which are not waſte, and ſome things which are ; thoſe which are 
not waſte,are but Surpluſage. Alſo he ſaid, That the Writ of Error by 
which the Record is removed,js inſufficient; for the Writ is, That there is 
Error wanefeſtus. and doth not ſay | »t dicitzr, ] and therefore it is not 
00d, for otherwiſe the King ſhould forejudge us; And alſo 
in the Writ , it doth not ſay Errorem ſiquis fwerit ; and it ought 
not preciſely to ſay, That there is Error. Alſo the Writ of Er- 
ror is to certifie a Record de rribus meſſmagiis & tenementss; and 
the Record is, De tribus meſſnagits ſive tenementis ; and therefore 
the Record is not well removed; for it is not fuch Record. As 
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74 T aylor againſt Rebera. 
r2. Aſ.2. in Att&ne, Exception was taken, that the Writ of Attaint 
did not agree with the firſt original; bur becauſe ir did agree with the 
Record, it was good, although it did not agree with the firſt Origi- 
nall; forthe Fa Originall was of the Manor of e1»fs, and the At- 
taint was of Aneſti, and ſo was the whole Record. Bur if che Attaint 
had diſagreed with the Record; ir had been Error. Alfo. the Writ 
was good, although renementss were out of the Writ, for it is bur 
ſurpluſage. And alſo Tenementum is not a thing demandable ; as 11. 
H. 7.25. it is ſaid, That Tenementwm is not a. name 'to demand a 
Meſſuage by : but in Treſpaſs, of Nuſance to it, there Texementam is 
ſufficient. Sit Juſtice, The Record is now before us, and there- 
fore the Writ of Error is not materiall : For if my Lord eAnderſon 
bring before us a Record, although no Writ of Error be awarded, 
yet wee may proceed to examine Whether there be Error in. it or 
not. Alſo hee ſaid , that the Warrant of Atturney was not good, 
although ic was uſuall, for that they ought to. follow the courſe of 
the common Law. Clenche: Juſtice , ere ought. to be Writ of 


Error: before that Judgement upon the. Errors can be given 
for to reverſe the firk Record. he reaſon wherefore the cer- 


rain name of the Atturney ought to be put, is, becauſe if one a 
peare as my Atturney without my Authority, I may have my 'A- 
ion of the Caſe againſt him, which I cannot have againſt , H, It 
was adjourned. 


—_ 


Mich. 28,29. Eliz, .n- the Kings Bench. 


go TarYLOR againſt REBERA. 


TIx> brought an AQtion of Debt upon a Bondof 800 1, againſtRe- 
RK bers; which Bond was endorſed with this Condition, That if the 
Plaintiff did bring ſuch a Ship to ſuch a place inGryeece, and at the ſame 
place ſhould ſtay for the. ſpace of forty dayes, or ſo long of the forty 
dayes as ſhould pleaſe the Defendant, fo as he might freight the Ship ; 
the Defendant ſhould freight the Ship within forty dayes, and ſhould: 
_ to ſuch a Port in Enmg/and : And becauſe he had not freighred 
the ſhip, and the ſhip was there by the ſpace of forty dayes, he brought 
his Aon upon the Bond : The Defendant pleaded, that within thoſe 
forty dayes, - viz. by the m— of four and twenty dayes, the ſaid ſhi 

was laden with Hoops, ſo as the Defendant could not freight it : An 

- the Plaintiff did demurr in Law upon the plea. Clark for the plain- 
tiffe : The Defendant hath not anſwered to all the time, but to part 
oncly ; and he had ſufficient time, although the ſhip were laden with 
Hoops 


Ta 1ylor againſt Rebera , 75 
Hoops for the ſpace of four and twenty dayes: as 3. H. 6. Barr. 162 
The Maſter of o K atheriner leaſed three houſes by one Indenture,upon 
condition that the Leſſee ſhould not ſuffer nor harbour any lewd wo- 
man within the ſame houſes, iFhe were warned thereof by the Maſter 
or his ſervant for the time, &c. - And if he did not pur her out within 
ſix weeks after ſuch warning, that then it ſhould be lawfull for the Ma- 
fter and his Succeſſors to enter. And it was ſhewed, That the Leſſee 
did ſuffer a lewd woman there to continue : wherefore ſuch a one, ſer- 
vant of the Mafter,gave him warning 8c. and the Leſſee did not pur her 
out of the houſe, and that therefore the Maſter did enter : which 
matter, &c. The Leſſee ſaid, that after the faid warning given, that 
the Maſter commanded her to enter, and to dwell there for fix weeks 
after, without that, that ſhe coninued there by the Defendant, And 
it was ruled by the whole Court, that the Replication was not 
becauſe the Indenture is, That he ſhould not ſuffer any lewd woman, 
&c. AsifI be bound to enfeoff you of an Acre of Land by ſuch a time, 
within which time you diſſeiſe me, the ſame is no plea, for that the 
Feoffor hath not colour to enter ; therefore I may enter upon him, 
and make the Feoffment. So in that caſe, the er had no colour 
to put her into poſſeſſion, therefore it was no plea, without ſhewin 
the ſpeciall matter : Wherefore he ſaid, That he did put her out, an 
that the Maſter with force, &c. againſt the will of the Lefſee, did put 
herin ; and there made her to ſtay with force and violence, againſt the 
will of the Leſſee, for the ſix weeks &c. and that was holden to be a 
ood plea. So in the principall caſe, he doth not ſhew, that he was 
pt out with force, but that he might caſt out the Hoops ; and there- 
fore the plea is not good. - So 3. H. 4.8. Br. Condition 35. There was 
a Covenant betwixt. the Leſſor and Leſſee, That the leſſor during the 
leaſe might be four dayes in a yeer in the houſewithour being put ou 
upon pain of one hundred pounds : and the Leffor came to enter, an 
the Leſſee ſhut the doors and' the windows; It was held, that was no 
breach ofthe Covenant, without ſaying, thar- the leſſee put him our. 
Atkins contrary : The ſhip was to remain thereto be freighted, for ſo 
many dayes as it ſhould pleaſe the Defendant of the forty dayes for th 
freight her : therefore the firſt a& is to ariſe on the plaintiffs fide ; and 
the ſame ought to be ſhewed ſpecially to have been done. As 14. H.8. 
18. By. Condition 42. Debt upon a Bond, upon Condition Thar if the 
Defendant reſigne the Benefice of D. unto the Plaintiff upon a Penſion, 
as they may agree by a certain-day , That then, &c, The Defendanr 
ſaid, that he was always ready to _—_ to-him the Benefice, and yet 
is, incaſe the Plaintiff would afſure him the Penſion. It was no Re- 
lication for the Plaintiff, That he offered him a Penſion, unleſſe he 
, that he offered him a Deed thereof. So 33. H.6. A condition 
was, That if 1 may enjoy ſuch goods, I _ give to you ſuch a ſumm 
2 of 
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of money ;- I ought firſt to enjoy the nods before that I ſhall pay 
any money. Alſo in the principall Caſe, it is not ſhewed, That the 
ſhip was ready there by the ſpace of forty daies; and it is a generall 
rule in Conditions, That if the Plaintiffe himſelfe be the cauſe of Diſ- 
ablement, ſo as the Condition cannot be performed, that he ſhall not 
take advantage ofa Condition ; as in the Caſe of g. H. 7. Where 
one is bounden to enfeoffe ſuch a woman before ſuch a day, and the 
Obligee before the day doth _ the woman: 35. H.6. and 7. 
H. 4. If I be bounden to pay a penſion to one, untill he be promoted 
to a Benefice, and he diſables himſelfe to take the Benefice, I ſhall 
no longer pay the penſion. , Beſides, he ſaid, That in the principall 
Caſe,the matter could not be tryed here;for the Jury cannot take notice 
ofa thing done «/tra mare : But 11. H.7.16. a difference is taken : If the 
thing be all to be done beyond the ſea, then it cannot be tried here ; 
but if part be to be done here, and part beyond ſea; ſo as it is mixed, 
it may be tried here ; As a Bond with condition, That if the og = 
bring the Merchandizes of the Obligee from Norway beyond the fea, 
to Lyn here, that then, &c. So contrary, If to carry goods delivered 
here, to Burdeanx,&c. It was adjourned. 


Mich. 28, 29. Eliz, i the Kings Bench. 


91. SHOTBOLTS Caſe. 


A Man brought an Action upon the Caſe againſt another, becauſe 
he cauſed him to be indicted, and arraigned,&c. to his damage, 
&c. And it was for a robbery ; and the Plaintiffe did not: ſhew in- his 
Declaration, that he was /egitimo modo arquietatm ; The Defendant 

way of Barre ſaid, That he was acquitted modo & forma, as the 
Plaintiffe had ſaid ; and in truth, he doth not ſay that he was acquit- 
ted. Cock , If the Declaration be inſufficient, and wanteth ſubſtance, 
then there is no cauſe of Action.' C/ench Juſtice, A' man ſhall nor, 
have -an Action without cauſe; -and if he were convicted, then there 
5no cauſe of Action : and he hath'not ſhewed whether he was convi- 
&ed or acquitted. And he faid, that there was no difference betwixt 
an Action on the Caſe, and a Conſfpiracie, in ſuch caſe, but onely 
this, That a Conſpiracy ought to be by two at the leaſt; and an A- 
Rion upon the Caſe may he againſt one ; and he ſaid, that in both, 
he ought to ſhew, that he was /egirime modo acquietarm. See 11. H.7. 
25. An Action of Conſpiracy founded upon the Statute of 8. H 6. 
Cap.10. whereit is grounded upon a Writ of Treſpafle brought a- 
gainſt one onely ; But fuch a Conſpiracy which is grounded upon an 
In- 


Bonefant againſt Sir Richard Greinfield. 77 


Indi&ment of Felony, mult be againſt two at the leaſt ; for the ſame 
is an Action founded upon the Common Law. 


tm. 


Mich. 28,29. Eliz, In the Kings Bench. 


92. BONEFANT againſt Sir Ric. GREINFIELD, 


Onefant brought an Action of Treſpaſſe _ Sir Richard Grein» 

field: The Caſe was this: A man made bis Will, and made A, 
E. 1.0. his Executors, and deviſed his Lands ro A. E. 7. and 0. by 
their ſpeciall names, and to their heirs, and further willed that his 
Deviſees ſhould ſell the Land to Z.D. if he would give for the ſame be- 
fore ſuch a day an hundred pound ; and if not, that then they ſhould 
ſell to any other to the performance of his Will, /ci/. the payment of his 
debts; 1.D. would not give the hundred pound. One of the Devi- 
ſees refuſed to entermeddle, and the other three ſold the Land; and 
if the Sale were good, or not, was the queſtion. Cooke. The Sale is 
not good. 1. Letus ſee what the Common Law is, At the Common 
Law it is a plain caſe, that the Sale is not good, becauſe it is a ſpeci- 
all truſt, and a joynt truſt, and ſhalt never ſurvive: for perhaps, the 
Deviſor who is dead, repoſed more confidence in him who refuſed, then 
in the others./3de 2 E /5z. the Caſe of the Lord Bray, who covenanted, 
That if his ſon marry with the conſent of four, whom he eſpecially na- 
med : viz. A.B.C.and D. that then he would ſtand ſeiſed to the uſe of 
his ſon, and his.wife, and to the heirs of their two bodies begotten ; 
One of the four was attainted and executed ; The other did conſent 
that he ſhould marry ſuch a one ; he married her, yet no eſtate paſſed, 
becauſe the fourth did not conſent, and it was a joynt truſt. 38. H. 8. 
By. Deviſes 31. A man willeth that his Lands deviſeable ſhall be ſold 
by his Executors, and makes four Executors : all of them ought to ſell ; 
for the truſt which is put upon them, is a _ Truſt. But Brook 
conceiverh, that if one of them dieth, that the others may ſell the 
Lands. The Caſe betwixt Vincent and Lee, was this; A man deviſed, 
That if ſuch a one dierh without iſſue of his body, that then his Sons 
in law ſhould ſell ſuch Lands : and there were five ſons in law when 
the Teſtatour died ; and when the other man died without iſſue, there 
were but three ſons in law, and they ſold the Lands, and it was holden 
that the Sale was good ; becauſe the Land was not preſently to be ſold. 
Alſo he ſaid, that in the principall Caſe here, they have an Intereſt in 
the Lands, and each of them fath a part; therefore the one cannot 
ſell without the other. But if the deviſe were, that four ſhould ſell; 
they have not an Intereſt, but onely an Authority. As to the Statute 
of 


—8 Bonefant againſt Sir Richard Greinfield. 

. of 21. H.8$. Cap.4. he ſaid, that that left our Caſe to the Common 
Law : For that Statute, as it appeareth þy the preamble, outs onely 
of ſuch Deviſes by which the Land is deviſed to be ſold by the Exe- 
cutors, and not deviſed to the Executors to ſell. And goes further, 
and ſaith, Any ſuch Teſtament, &c. of any-ſuch perſon, &c.: therefore 
itis meant of ſuch a deviſe made unts the Executors; and then no 
Intereſt paſſeth, but onely an Authority, or a bare Truſt : But in our 
Caſe,they have an Intereſt, for hewho refuſed, had a fourth part ; Then 
when the other ſell the whole, the ſame is a diſſeiſin to him of his 
part. If a Feoffment be made to four, upon condition that they make a 
Feoffment over ; and rwo of them make the Feoffment, it is not pood. 
Alſo the words of the Will prove, that they have an Intereſt; for it 
is, that his Deviſees ſhall ſell,&c. Leiton contrary, And he ſaid, That 
although the Deviſe be to them by their proper names, and not by the 
name Executors ; yet the intent appeareth that they were to ſell as 
Executors, becauſe it was to the pertormance of bis laſt Will ; and that 
may be performed as well by the three, alchough that the other. doth 
refuſe ; and the Sale of the Land doth referre to the performance of 
his Will, in which there are divers Debts and Legacies appointed 
to be paid. 2.H.4. and 3.H.6. A man deviſed his Lands to be ſold'for 
the payment of his debts, and doth not name who ſhall ſell the ſame, 
the Lands ſhall be ſold by his Executors. 39. Af. A Deviſe is of 
Lands unto Executors, to ſell for the performance of his Will, the.pro- 
fits of the Lands before the Sale ſhall be aſſets in the Executors hands. 
15. H. 7.12. is, That if a mandeviſe, that his Lands ſhall be ſold, on 
ſhall be ſold by his Executors. Alſo if I deviſe that my Executors ſha 

ſell my Lands, and they ſell, it is an Adminiſtration, and afterwards 
they cannot plead, that they never were Executors, nor never admini- 
ſtred as Executors ; And although there are divers Authorities to be 
executed, yet it is but one Truſt. 39. Af. 17. is our very Caſe. A 
man ſeiſed of Lands deviſeable, deviſed them to his Executors to ſell, 
and died, having two Executors, and one of them died, and the other 
entred and ſold the Land ; and the Sale was good. 49.E:3: 15. Iſabel 
Goodcheapes Caſe ; Where a man deviſed, that after an Eftate in taile 
determined, that his Executors ſhould ſell the Lands, and made three 
Executors, and one died, and another refuſed, the third after the taile 
determined, ſold the Land ; and the Sale was holden good, and that it 
ſhould not eſcheate to the Lord, for the Land was bound with a De- 
viſe, as with a Condition ; as to the Statute of 21.H.8. Cap.4. the pre- 
amble of the Statute is,as it hath been recited: and although for exma- 
ple, the Lands in uſe are only put, yet the Statute is not tied only to that; 
As im the Statute of Colluſion of Aalbridge ; Examples ;are put only 
of Feoffments and Leaſes for years, yet there is no doubt but that a 
Leaſe for life,or a gift in taile to defraud the Lord, is within the Statute. 
$0 
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7 So the Statute of Dowis Conditienalibus puts onely three manner of 7 / 6» - 4 /b} 


eſtate tailes. But Lire/ero» ſaith, That there are many other eſtate 
tailes, which are not recited in the Statute : So here, our Caſe is 
within the Miſchiefe of the Statute of 21. H.8. Cap.4. although it be 
not within the Example. So the Statute of Weſt. 1. is, That if the 
Gardien or Lefſlee for years, maketh a Feoffment in Fee, Tam Feof a- 
tor quam feofatus habeantur pro diſſeiſoribus : yet 22. Aſſ. is, That 


if Tenant by Elegie make a Feoffment, it is within the Statute. Alſo * 


ir may be a doubt, Whether Land deviſable onely by cuſtome bee 
intended in the Statute of 21. H. 8. Cap.4. And whether Land devi- 
ſable by the Stature of 32. H.8. be within it or not, viz. If a Statute 
of a puiſne time ſhall be taken by Equity within a more Ancient 
Statute: and I conceive it may; as 12. H.7. the Statue of 4. H. 7. 
which fayes that the heire of Ceſt»y que »ſe ſhall be in Ward, ſhall 
extend to the Statute of Prerogativa Regus, for if he be in Ward to the 
King, he ſhall have Prerogative in the Lands, to have other Lands by 
reaſon thereof. Gaxdy Juſtice did rely very much upon the word [ De- 
viſees,] viz. that they have an Intereſt, and that the Sale was noc 
good. Smit Juſtice, They are both Executors and Deviſees of the 
Lands; Deviſees of the Lands, and Executors to performe the Will. 
Cook , he who refuſed to ſell, cannot waive the Freehold, which is in 
him by a refuſall in pers, as 7. H.2. and 7. E.4. but ought co waive 
it in a Court of Record ; therefore he hath an Intereſt remaining in 
him. Clenche Juſtice; What if he had deviſed the Lands to four, 
and made one of them his Executors, and willed that he ſhould ſell ; 
could not he ſell > All the Court agreed that he-might. Cook, When 
a man deviſeth that his Executors ſhall ſell, the Fee deſcends to the 
heir ; yet they may ſell that which is in another : bur the ſame is not 
like to our Caſe, Ir was adjourned. 
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Ar ement was given upon a Bond for four thouſand pound ; 
And the Scire facins was ſued for three thouſand pound, and he 
did not acknowledge ſatisfaction of the other thouſand pound. Hangh- 
tos moved, That the Scire facias ſhould abate. As if a: man brings 
Debt upon a Bond of twenty pound, and ſhews a Bond for forty pound 
and doth not acknowledge ſatisfaftion for 20!, it is not good : The 
Juſtices would adviſe of it. And at another day it was moved againe, 
Whether the Scire facias was you becauſe it doth recite Pod 
cum nuper ſuch a one,vecuperaſſer tour thouſand pound, and doth not ſhew 

in 
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in what ARion, or at what day the Judgment was given,or the Recovery 
had. Piggor, That is not material,for ſuch is the Form in ans Anudita quere- 
l1a,ot Rediffeiſin. As to the other, That he doth not acknowledge latisfa- 
Aion, as in the Caſe before cited by Haughton, which Caſe is in 1. H. 5. 
That is not like to an Execution, for an Execution is joint, or ſeverall, at 
the will of him who ſuesit forth ; as in 19. R. 2. Execxtion 163. hee 
mazy have part of his Execution againſt one in his life time, and if he 
Gheth, other part againſt his Heir or Executor. Note, the Execution 
wes.of the whole, but becauſe che Defendant had not ſo much, he 
had+but part againſt him who had no more; and therefore of the reſi- 
, due he had Execution againſt the Heir. Gawdy Juſtice, I conceive that 
he cannot have an Execution, unleſſe he acknowledge SatisfaRion, There 
is no difference, as to that betwixt the Aion of Debt upon a Bond and 
a Scire facias; and the intendment, viz. that it ſhall be intended that he 
was paid, becauſe he ſued but for Three thouſand Pound, will not help 
him. @Piggor, as to that, vouched a Caſe out of 4 & 5. Mary, in Dyer, 
which I cannot find. Sx Juſtice ſaid, That if the Defendant in the 
Scire facias ſay nothing by ſuch a day, that Judgement ſhould beentred 
for the Plaintiffe. 20d execnto fier. 
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Udgement was given againſt an Infant by default in a reall Aion of 
Land : And a Writ of Error was thereupon brought ; andit was ar- 
gued, That itis not error; for in many caſes an Infant ſhall be bound by 
a Judicious aR; as 3. £.3. I»fant 14- Where an Infant and a Feme Co- 
vert bring a Formedon ; and the woman was ſummoned and ſevered : And 
It was pleaded, That where the Writ doth ſuppoſe the woman was Sole, 
*.ſhe was Covert ; and Judgment was demanded of the Writ, and that the 
Jofant could not gainſay it, but confeſſed it ; this Confeſſion of the 
Plea which abated his Writ, was taken. And 3. H. 6.10. Br. Saver De. 
fault 51. An Infant ſhall fiber ſave his defaulc, for he ſhall not wage his 
Law ; See there,that the Default ſhall not be taken againſt him;therefore 
that book ſeems rather againſtit,then for it. ide 6. H.8. Br. Saver De- 
fault 50. That Error lieth upon a Recovery by defaulc againſt an Infant : 
other wife, if ic be upon an Action tried ; ſo is 2 Mar. Br. Zudgment 147. 
Je was ſaid, That a generall AR of Parliament ſhall bind an Infant, if. be 
-benot excepted. The Juſtices did ſeem to incline, That if Judgement be 
. given by defaulc, that it ſhall bind an Infant ; but there was no rule gi- 
; ven inthe Caſe. 
| Mich. 
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Clark of the King's Befich,fued an Officer ofthe Common l 
A and he of the Common Pleas claimed his Priviledge, and ; 
not have it granted to him ; for it is a generall rule, That where each 
of the perſons is a perſon able to have Priviledge; be who firſt claimes 
it, viz. the Plaintiffe, ſhall have it, and not the Defendant; Asif an 
Atturney ofthe Common Pleas ſueth one of the Clarks of the Kings 
Bench ; yet he of the Kings Bench. ſhall not have Priviledge, although 
the Kings Bench be a more high Court, becauſe the other is Plaintifte , 
and firſt claimerh ir. 
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A* ARion upon the Caſe upon a Promiſe was brought ; but the 
Caſe was ſo long that I could not take it : But in that Caſe, 
T an field, who argued for the Defendant, ſaid, That it is not lawfull for 
any man to meddle in the cauſe of another,if he have not an Intereſt in 
the thing, for otherwiſe it will be Maintenance. But if a Cnſtome be 
in queſtion betwixt the Lord of the Manor and Copy-holder ; all che 
other Copy-holders of the Manor may expend their money in mainte- 
nance of the other and the Cuſtome ; and the Maſter may expend the 
money of the ſervant in maintenance of the ſervant : So he in the Re- 
mainder may maintain him who hath the particular Eſtate. Mainte- 
nance is an odious thing in the Law, for it doth encreaſe troubles and 
Suites: He argued alſo, How that Bonds, Obligations, and Special- 
ties, might be aſſigned over, how not. 34. H. 6. 30. Br. Mainte- 
nance 8. If 45 be indebted to me, and be indebted to ?. D. 1 may 
align that Debt to ?. D. with the aſſent of P. S. otherwiſe nor, as I 
conceive. And there alſo another difference is taken, That Damages 
which-are to be recovered for Treſpaſs, Battery, &c. cannot be aflign- 
ed over, becauſe they are as yet uncertain and perhaps the A 
may be a man of great power, who might procure a Jury to give hi 
the greater Damages. Ifa Bond be for performance of Covenants 
contained in an Indenture of Leaſe, if he aflign the Leaſe, he may afſ- 
ſign the Bond alſo, becauſe they are concomutants ; and he hark an 
Intereſt in the Leafe, and therefore he _ ſue the Bond : Bur if the 
Cove» 
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Covenants be firſt broken, and afterwards he aſlign over the Leaſe, if 
the Aſligneeſuethe Bond, it is dire&tly Maintenance : but if he aſſign 
over the Leaſe, and afterwards the Covenants are broken, if he ſue 
there it is no Maintenance : But if he aſſign over the Bond, and reſerve 
. the Leaſe in his own hands,and then the Covenants are broken, and the 
other ſue the Bond for the performance ' of Covenants, it is Mainte- 
: And to all that Cook agreed. Tire ſecond Point ; An Blegit is 

| —_ to the Sheriffe, and he extends the Lands, and doth nat re- 
turne it ; Whether it be a lawfull Execution to the party or not ? ts the 
queſtion, - It is a good Execution, unleſſe the words of- the Writ. be 
condijonall, for then theremuſt be a returne of the Writ ; as a F5ers 
facias malt be returned, otherwiſe the Execution 15 not well done, for 
it is conditionall, viz. /ra quod babeas pecuniam in curia, &c. Yo is it 
. of a { apias ad ſatisfaciendum, Ita quod babras corpus bic. But an Ete. 
git is not conditionall. Yet Kemp the Secondary ſaid, That inthe end 
of the Elegit is, Et deeo quod inde fecers nobts in difta cancellaria tals 
die ubicunque tunc fuerit ſub Sigillo diſtinfte & aperte conſt are f acias, &c. 
And ſo is the forme of the Writ in Fitz. Nat. Br. 266. Taxfield. That 
is true, but it doth not make the Writ conditionall : but that is the 
Entry of the Court and the Sheriffe, and not the Entry of the Party 
and the Sheriff. 11. H. 4.59. by Hank ford, who was a man of great 
knowledge, and lived in leafned times. If the Recogniſee of a Statute 
Merchant ſueth Execution of it, although the Writ be not returned, 
and the Recogniſee hath Execution, and afterwards the Recogniſor 
purchaſeth other Lands; and afterwards the Recogniſee comes and 
faies, That the Writ is not returned, and ſues forth another Writ, 
the Recogniſor ſhall have an Amudita querela in that Caſe, and ſhall 
ſurmiſe in Fa&, how that execution was done by the firſt Writ, and 
yet there is no Record that execution was done by the firſt Writ. So 
ig. E.3. Briefe 370. A Writ iſſued ro have Execution in forty 
Towns, and an Extent was made, and delivered of Lands in forty 
Towns;and theReturn made mention but of Execution in eight Towns, 
and therefore the Party would have had a new Writ; and the other 
Party was received to averre againſt the Record of the Returne, 'that 
the Extent was in forty Towns. 12. E 3. Scire facias 117. Upon an 
E legit the Sheriffe returned extend: feci, and did not ſay, deliberaui ; 
and in truth, he did deliver the Lands in extent, and therefore he could 
not have a new Execution. 20. £liz. betwixt Colfill. and Haſtings. 
Calfi{/ had an extent upon the Lands of Haſtings, and the Sheriffe-be- 
inga friend ro Haſtings, did not deliver full Poſſeſlion to (/p/1, bur 
gave him Poſſeſſion in one part in the name of all the others. Haftings 
continuedPoſſeſſion of all the reft,and being uponEleRion of new She- 
riffs, Co/61/ was not over haſty to put him out, for he was in hope to 
have a more favourable Sheriff: ; and the firſt Writ -was not returned, 

| and 
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and there being a new Sheriff, he ſued forth a new Writ to have Execu- 
tion. TheDefendanr ſaid, That he had before ſued forth the like rir,and 
had Execution. And Co/f/! ſaid, That the firſt Writ was not returned ; 
and yet the Opinion of the whole Court was, That it was a good Ex- 
ecution, and ſo it was ruled ; but the Caſe was overthrown atterwards 
upon another Point. So the Earle of Lacefter had a Statute extended 
upon the Land of M-. T a» fields Mother ;. and it was not returned ; 
and yet when he would have ſued forth another Fxecution, he could not 
have « allowed him by the rule of the Court, becauſe the tirſt Execu- 
tion WAS 2 Execution, although it were not returned. 15 Eliz. 
It was the Caſe of the Counteſſe of Derby, who married the Earle of 
Kent : in art Habere facias ſciſinam in a Writ of Dower, Execution was 
ſerved, but not returned, and therefore ſhe prayed a new Writ, but 
could not obtain it, becauſe the firſt was well executed, although it was 
not returned. So alſo was the Lord Morleges Caſe in the Kings Bench, 
in 28. £liz, the Writ was not returned, and yet the Execution was 
well done: And therefore he concluded, That the Execution was 
good, although the Writ was not returned. Cookcoutrary, An E legit 

he to be returned, and it is void if it be not returned. As to the Caſe 
before cited of 19. E, 3. which began g. E. 3. 450. And all the 'other 
Caſes put out of the old Books, They are upon extents of Statutes ; 
and there is a great difference betwixt an Elegit and Extents upon Sta- 
tutes; as 15. H. 7.14. It was agreed, That where a man recovers 
Debt or Damages, or hath a Recogniſance forfeit_ugto him, his Exe- 
cutors ſhall not have Execution, without a Scire facias firſt ſued ; con- 
trary upon. Statute Staple or Merchant ; and the like if the Defendant 
dieth, the Plaintiffe ſhall not have an Execution by Fe-i facias againſt 
his Executors, but he muſt firſt have a Scire facies : So if the Conrt 
change, as4f the Record cometh into the Kings Bench by Error, and 
Judgement be affirmed ; the Plaintiffe who recovered, ſhall not have 2 
Fiers facias againſt the Defendant, but muſt firſt have a Scire facias : 
But otherwiſe it is of a Statute, like che Caſe of 14. H.7. 15. Br. Exc 
cution Fg. The Caſe of 12. E. 3. doth not ſpeak of E/:gir , bur of 
Statutes and Extents. Alſo the E/egze and the .Extent differ- in 
the Entrie ; for the Elegit hath a ſpeciall and preciſe Entry, as 
Elegit fibs executionem, &c, And a man ſhall not have a Capias 
after an El/egit; as 15. H. 7. is: And being a ſpeciall Entry of 
Record, it ought to be returned ; for otherwiſe it doth not appear 
that Execution 1s done; and ſo there ſhall be great miſchiefe , be- 
cauſe infinite Executions may iſſue forth. There is not any Book 
in the Law directly in the Point : But I will put you as ſtrong 
a Caſe : A Judgement is given upon an Exigent by the Coro- 
nor ; yet by 28. Aſſ. 49. If there be no Returne of the Exigent, it 1s 


no ſufficient Out-lawry ; and one Pleaded the ſame in the _ 
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Plaintiffe, and ſaid, that it appeared by the Record, and vouched the 
Record : and becauſe the Exigent was not returned, it was not al- 
lowed. And ſo was the Caſe of Profter and Lambert, 4 & 5. Phils 
and Marie adjudged. As to the Reports which are uot "cinced, 
vouched by T anfield, eadew facilitate negantur qua affirmantur., Upon 
an Elegit, if there be goods ſufficient, the Sheriff is not to meddle with 
the Lands; and if there be not ſufficient goods, yet hee is not to 
meddle with the beaſts of the plough. It a man have an Authoritie, 
and he doth leffe then his Aurhoritie,all is void ; as here the Return of 
the Writ is part of his Authority. As 12.2Aſ.24.Ifa man have a letter 
of Atturney to make Li and Seifin to two, and he makes it to one, 
all is void, and he is a diſſeiſor to the Feoffor. So 4.H.7. If he have 
a letter of Atturney to make Livery of three Acres, and he makes onely 
Livery of two Acres, and not of the third Acre,it is void for the whole. 
Alſo the Elegir is, Lnod extendi facias & liberari, quonſg, the Debt be 
ſatisfied : and therefore if the land be extended onely, -and there be 
no delivery made of the land , ut renementum ſunm liberum, according 
to the Writ, then there 'is no execution duly done. And in the prin- 
cipall Caſe, there was no delivery made of the land. It was ad- 
journed. 
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Tranſam brought a Writ of Error againſt Co/þ»rne, upon a Judg- 
ment given in a Writ of Partitione facienda; and divers Errors 
were aſſigned. The firſt Error afſigned was, That the party doth not 
ſhew in his Writ, nor in his Declaration, upon what ſtatute of Parti- 
tion hee grounds his Aﬀtion. And there are two Statutes ; viz. 
the Statute of 31. H.8. chap. 1. and the Statute of 32. H. 8. chap. 32. 
And yet hee groundeth his Aion upon one of the Statutes. As 
3.H. 7.5. Where the ſervants of the Biſhop of Livco/z were indicted 
of Murder , co quod ipſs in Feſto Santti Petri (2, H. 7.) felonice apnd 
D. mwurdraverunt &c. and becauſe there are two Feaſts of Saint Pe- 
rer, Viz. Cathedre, & Ad vinculg, therefore the Inditment was not 
good. 21. E, 3. One brought a Ceſſavit by ſeverall Precipes, viz. of 
one Acre in D. and of another in S. and of the third in Ya 
preditta : and becauſe it was uncertain to which, predi#. ſhall be re- 
ferred, it was not good. 5. H.7. Br. Aion upon the Statute 47. 
An Information was in the Exchequer for giving of Liveries, and 
the partie did not declare upon what Statute of Liveries ; and 
Exception 
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Exception was taken to it, and the Exception was not allowed, becauſe 
that the beſt ſhall be taken for the King ; but if it had been in the Caſe 
of a common perſon, it had not been good. So, if a man bring an A- 
Rion againſt another, for entry into his Land againſt the forme of the 
Statute, it is not good, becauſe hee doth not ſhew upon what 
Stature hee grounds his Ation: Whether 8. H. 6. which gives 
treble damages; or 2. H. 2. which gives Impriſonment, and ſin- 
e damages. The ſecond Error which was aſſigned by Weftor, was, 
hat the Declaration doth ſhew 2uod tener pro indiviſo ; and doth not 
ſhew what eftate they beld pro indiviſo. And there is a Statute which 
gives Partition of an eſtate of an Inheritance, viz. 31. H.8. Cap.1. And 
another which gives partition for years, or for life ; and he doth not 
ſhew in which " the 7 it is. oy if one claime by a Feoffment 
of Ceſftuy que uſe, as 4. H.7. is, he ought to ſhew, that the Ceſfts 
que uſe —_ of full age at the time of Pos =” ny &c. for it is ny 
a good Feoffment, if he be not of full age. So here he ought to ſhew, 
that he is ſeized of ſuch an eſtate, of which by the Statute he may have 
a Writ of Partition. . For in many age ſhall be Joynt-Tenants, 
and yet the one ſhall not have a Writ of Partition againſt rhe other 
by any Statute. As if a Statute Merchant be acknowledged to two ; and 
they ſue for the execution upon it, I conceive, that * one ſhall not 
have partition againſt the other. So iF two Joynt-Tenants bee of a 
Seignorie, and the Tenant dieth without heir, ſo as the Lands eſcheac 
to them, they are Joynt-Tenants, and yet Partition doth not lye 
betwixt them by _—_—_ : Therefore one may be ſeiſed pro indiviſo, 
and yer the ſame ſhall not entitle him ro a Writ of Partition. Shwr- 
rleworth contrary. The Statute doth not give any forme of Writ, bur 
the Writ which was atthe Common Law before; And therefore i: 
is not to be recited, what kind of Writ heis to have. As to the ſe- 
cond point, It is not neceſſary to ſhew the eſtate, becauſe it cannot 
be intended, that he hath knowledge of the eſtate of the Defendant. 
For if one plead Joynt-tenancy on the part of the Plaintiffe , 
hee ſhall not ſhew of whoſe gift : but if the Defendant or Tenant 
lead Joynt-tenancy of his part, he ought to ſhew of whoſe gift, and 
bm 7.E.6. Plo. Com. Partridges caſe. In a Caſe upon the Statute 
of Maintenance, The Plaintiffe may fay, That he accepted a Leaſe, 
and ſhall not be forced to ſhew the beginning or the end of it, or for 
what years it is. In the Caſe of the Indi&tment before: and the Caſe 
of ſeverall Precipes of ſeverall Acres in ſeverall Towns, that lyeth in 
the Plaintiffs Gogniſance. Bur here, how can the Phaintiffe know the 
Defendants eſtate, becauſe he may change it as often as he pleaſeth ; 
and therefore it is uncertain ; for if before he had a Fee, hee might 
paſſe away the ſame unto another, and take back an eſtate for years. 


Alſo th 77 Tack fe hath appeared, and pleaded to the Declaration , 
A __ o And 


«a 


=, 


$6 Stranſam againſt” Colbnira. 
And therefore he ſhall not have a Writ of Error Gaway Juſtice, That 
is not ſo. Sharrleworrh ; Trae, if there be matter of Error apparant. 
Gaudy Juſtice, Cannot you take notice of your own eſtate ? Cook. The 
Declaration is not good ; therefore the Writ of Error 15 maintainable. 
By the Common Law, No partition lieth betwixt Tenants in common, 
as theſe are. And the Statnte of 31. H.8. gives Partition onely of an 
eſtate of Mmheritance, and preſcribes alfo that the Writ ſhall be devi- 
ſed inthe Chancery : there he conceived the Ancient Writ is not to 
be uſed. I grant for a generall rule, That if a Stature in a new Caſe 
give an old Writ; he ſhall not ſay Contra formam Statmrs, becauſe it 
15s not needfull to recite the Statute, or make mention of it. And the 
Statute of 32. H.8. Cap. 32. ſayes, That the Writ ſhall bee deviſed 
upon his, or cheir Caſe, or Caſes ; If one bring a Writ upon the Sta- 
tute of 31... It is not neceſſary co ſhew of what eſtate he is ſei- 
ſed, but de hereditare | mr But nupon 32. H.8. he ought ro ſhew 
of what eſtate, viz. tor years, or for life. As it was mthe Caſe where 
Sir Anthony Cook , and Temple, and Wood were parties ; which Caſe is 
in Bendloes Reports, Mich. & 8. Eliz, which was a great Cafe 
twice tood upon, and argued.' And the reafon there- is given, That 
every Caſe is not within the Statute ; and-tf at the common Law, 
and not within the Statute, the Writ ſhall not be grounded upon the 
Statute. For in the Caſe before, they, might have Partition at the 
common Law,as one Co-parcener apgainft the Altenee ofthe other Co- 
parcener may have. Alſo he ſaid, Thar feverall oy or are to be 
given as the Caſe is, upon the feverall Statutes : for rhe Judgement 
upon the firſt Statute of 31. H.8. of Inheritances is, Sit firma parritio 
#n perpetuum ; but _—— the Starute of 32. H $. it is not ſo; for Judg- 
ment given upon that Stature ſhall not bind him in the Reverfion , 
for"there is a Provi/o in the Statute in the end of 1t, That Partition 
made by force of that Statute ſhall not be prejudiciall or hurtfull ro 
any perſons, other then ſuch who be parties to the ſaid Partition, their 
Executors, or Aſſignes. Burt here it is obſerved, That by intendment 
he cannot have knowledge of his eſtate. Anfw. That is. at his peril] : 
For if he cannot have knowledge of his eftate, there cannot be an 

Partition upon'any of the Statutes. If he will have benefir of the Sta- 
tute, he ought ro ſhew that he is within the Statute; and if he can- 
not ſhew it, then it muſt remaine at the common Law. Bur it hath 
been objeRed, that we have confeſſed the Declaration to bee good, 
becauſe we have appeared and pleaded. 1 anfwer, That_if the De- 
claration want ſubſtance, it >ſhall never bee- made%yood by Plea 

or Confeſſion. But if it want circumſtance, that perhaps may 
bee made good by pleading, or confeſſion. Tanfie/d contrary. 
Two principall things are alleadged for Errour ; That the 
Declaration is uncertaine in the Eftate , and that it is ugcertaine 


in 
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in the Statute. I may know my own Eſtate, but not the Eſtate of 
my Companion, for it is utcertain, and he may ſecretly change it when 
he pleaſeth. | But then Cook ſaid, Ir muſt remaine as at the common 
Law. Jtane? Then farewell Statiite; for it may eaſily be defrauded, 
and no uſe of it ; for if I cannot know the Eſtate, I cannot have an A- 
Rion upon the Statute ; but 6ur Caſe.is betrer, fof our Caſe is, that 
recnſat facere partitionem contra formam Statnti in hoc caſu proviſam : 
and that is according to the Statute z for be the Eſtate an Eſtate of 
Inheritance, Free-hold, or Leaſe for Years, we leave it indifferent 
to be referred to the conſideration of the Law ; and according as our 
Caſe ſhall -fall out. Alſo it-is but an Incertainty; and you have plead- 
; edtoir, and therefore it isno Error ; but I grant that if it were mat- 
ter of ſubſtance, that it were Error. Yet Fitz. Nat. Br. 21.4. In a 
Writ of Entrie Sar difſciſin,if the Originall Writ want theſe words,viz. 
Duam clamat eſſe jus & hereditatems ſwam : If the Tenant do admit of 
the Writ,and plead to the Action,and loſeth, he ſhall not aſligne the 
ſame for Error, becauſe be hath admitted che Writ to be good by his 
Plea. So in Detinue of Charters concerning Lands, if the Flaintiffe 
in his Count or Declaration doth not declare the certainty of the 
Land, &c. if the Defendant doth admit of the Count or Dockers: 
tion, and | a Deelaration is made good. As to the Judgement, 
If the word [zperpernwrs be in tt, either in the one Caſe or in the other, 
it ſhall be conſtrued, to be but during the Eſtate. In a Writ of Parti- 
tion there are two Judgements ; the firſt, That Fier Partitio ; Second- 
ly, When the Partition is made and returned; the Judgement is, That 
Pet firma & ftabilis Partitio. Gawdy Juſtice, The Writ is to be devi- 
fed upon his or their Caſe or Caſes, therefore the Party ought to ſhew 
his Cafe in ſpeciall, and what Eftate he hath. ' And it is no anſwer,that 
he cannot know the Eſtate of the Defendant : for in a Precipe at the 
common Law, he oughe to take notice of the Eſtate of the Tenant, or 
otherwiſe his Writ ſhall abate for the miſprifion of it ; for if he bring 
it againſt a Termor it is not good. And if the Statute of 31.H.8. 
had, only been made, and not the Statute of 32.H. 8. If he had broughe 
a Writ of Partition upon the Statute, he ought to have ſhewed that he 
had an Fitate of Inheritance _ whom he brought the Writ. Sic 
Juſtice agreed with Tarfi-/d in the whole. Gawdy was ſtrongly of the 
other ride. That he ought to ſhew within the purview of which Statute 


he was; and ifhe will enable himſelf by Law to bring the Writ, he meſt 
enable himfelfe ro be within the Law. And he ſaid, That Temples Caſe 
was adjudged , as it was accordingly vouched by Cc before. 


.” 
Adich. 


"88 Dennic and Turner Caſe, 


Mich. 28,29. Eliz, in the King's Bench. 
g8 DENNit and TukNex's Caſe. 


N Action was brought upon the Statute of 5. Eliz. for Per- 
A jury ; and the Plaintiffe did fdeclare, That where an Aion of 
Debt was brought Hill. »ltimo preterito, 27. Elizabeth whereas in 
truth the Action in which he was perjured was, Hil. 28. Eliz. And ſo 
the recitall did miſſe the Record. Barter argued upon the Caſe pur 
in Leiceſter and Heydons Caſe, in Plowdens Commentaries, where time, 

lace, and number, ought to be obſerved, otherwiſe all is void; alſo 
he ſaid, That if the party ſhould recover here, upon a Perjury, com- 
mitted upon a Record of 27.E1:z. and ſhould alſo recover in another 
Aion upon the Statute of 5. Eliz. for a Perjury in an Aion _ 
28. Eliz. that he ſhould be double charged. Cook, He cannot 
double charged, for it is betwixt the ſame Parties, and in the ſame 
Cauſe, and only a Circumſtance is miſtaken. C/exch Juſtice, It is need- 
full to ſhew in what ARion the firſt Perjury was committed ; for if hee 
ſay in Treſpaſſe, whereas in truth it was in Debt, all is naught. Gaudy 
Tuſtice, If no Aion be alledged, he cannot ſue upon the Statute of 
5- Eliz, But the Caſe was upon a ſpeciall: Verdit, and the Verdi& 
did find that the Action was broughrat another time then any of the 
Parties had alledged : And that Variance was firſt found b Verdic, 
and no mention made of it before; and therefore Cook ſlid it was 
void; for he ſaid, That by the book of 22. Af. 17. The Jury cannot 
find any other thing then the Parties have alledged : For there the Jury 
found a dying ſeiſed after Judgement in a Recovery ; whereas a dying 
ſciſed was alledged, and did not ſay after a Recovery, 


Mich. 28,29. Eliz, in the Kings Bench. 
99 EcLinTON and AuNsELL's Caſe + 


T: an Action upon the Caſe for Words ; the words were theſe, Thou 
art a Coſening Knave, Crowner, and haſt coſened many of thy 
Kindred of their Lands. Cook, It is adjudged, That Coſener will bear 
no Actin ; for the words are too generall. And the word ["Coſener] 
doth not go to the Office in the Principall Caſe : alſo the word [ Coſe- 
ning] is a word abuſed ; 30. H. 8. Br. eAttion wpon the Caſe 104. 
Falſe 


Eglinton aud «A anſel's Cafe. 89 
Falſe perjured man bears an Action ; but falſe man without[Perjured] 
will bear no Action, and is nothing elſe but falſe and fraudulent. 
There was a Caſe, as Cook faid, betwitt Oſborne and Frirzelf;, You did 
robb me, and took away my Evidetices and a Sb per. And it was 
ruled, That no Action did lie for thetn :* And there it was holden, 
That the word [| And was a Copulative. © Kirty.*s Caſe, Thou art a 
crafty coſening Knave, and haſt coſened many of thy Kindred : Ad- 
judged not Actionable, S279 Serjeant _— Tharthe Action li- 
eth; for he ſaid, That a Crowner is ſworn to do his Office; and if he 
be falſe and deceitfull in his Office, then he is forſworn ; and the word 
[And] here begins a new ſentence, and doth not expound the prece- 
ent words, as the words | becauſe] or £ that] &c. Cleanch Juſtice 
If the word Cofener had been left our, it had been a rleer Caſe that the 
words would not have born an Action: Andif one do call him coſen- 
ing Crowner, it is cleer, the words are Acionable. Gazdy Juſtice, 
We are to go ſtrongly againſt thefe kind of Actions: If rhe words 
[Coſening ſhall go and extend to the word Crowner, then cleerl 
an Aion doth lie, in reſpe& of the Office : And ther-if [AndT and 
all the ſubſequent words had been left out, yer the Action would ! 


ie. 
Szit Juſtice, If there were words fufficient before the word [And] to 
maintain an Action, the ſubſequent words ſhall not overthrow thoſe 
that went before: But if the words had been, Thou art a Coſening 
Knave,Crowner, in coſening of thy Kindred ; the Aion had not been 
maintainable : but the word [And] is not @&word cnpanary as the 


word [In] is. The better Opinion of the Court was, That the words 


were not Actionable. 


———— 
— — 


Mich. 28,29 Eliz, m the Kings Bench. 


I O00 


Man brought an Action = the Caſe for ſpeaking theſe words 

of him, viz. He hath aided Pirats, —_— to the Lawes of 
the Realme, and againſt a Proclamation in that behalfe. Sag ſaid 
That the words are not Acionable, becauſe th&re wants the word 
- [ Scienter ] for an honeſt man may unwittingly do ſo : And if a 
man chargeth one in an Aion upon the Statute of 5. El2abeth, 
and declare that he ſaid, That he was perjured, contrary to the 
forme ofthe Statute; hee alſo ought to ſay, That hee did it. wil- 
lingly and corruptly. (ok, True, if a man bring an Action upon 
the Statute of 5. Elizabeth. But if he ſaith, Sucha one is a perjured 
man generally, an Action upon the Caſe will lie, without ſaying wil- 


lingly and corruptly. Alſo thoſe words, viz. [ Contrary to the Lawes 
N ot 


go Mich. 28,29. Eu1z, 

ofthe Realm) do imply Scienter ; for if it were not Sclenter, it could 
not be contrary to the Lawes of the Realme. Clenche Juſtice, I con- 
ceive that the word [' Scienter] is a materiall word in this Caſe ; and | 
vouched the Lord Shandoes Caſe, where one ſaid, That he was a main- 
tainer of Theeves, and it was adjudged that the ARion would lie. It 
was one Sidenhams Caſe, Where one ſaid, Thata Robbery was done, 
and that ſuch a one ſmelt of it; and an Action was brought for the 
words, and adjudged, That an Action would lie. And the words here 
are as forcible, as if he had ſaid Scienter ; and the Caſe was adjourned 
for the ſearch of preſidents.untill the next Terme. 


DO 


Mich. 28,29. Eliz, in the Kings Bench. 


IO 
F two men be partners 'of Merchandizes in one Ship ; and one of them 
E appoints and makes a Factor of all the Merchandizes ; It was mo- 
ved by Godfrey, and not denyed by the Juſtices, That both of them may 
have ſeveral Writs of Account againſt him, or they may joine. in one 
Writ of Account,ifthey pleaſe. 2zere of that. 


Mich, 28,29. Eliz, inthe Kings Bench. 


IOZ 

Man made a Contra with another man, when he dwelt in the. 

City of London ; and afterwards he who made the Contra went 

from the City and dwelt within the ci»que Ports;and he being afterward 
impleaded in the Kings Bench upon the Contra, claimed the priviledg 
of the cinque Ports; which according to 12.E.:4. is, That thoſe of the 
cinque Ports ſhall not be ſued elſwhere then within the cinque Ports. Suit 
Juſtice ſaid, That that was true, . for any matter or cauſe ariſing within 
the cinqze Ports: But otherwiſe, if a man do enter upon a Bond of One 
hundred,or One thouſand Pound, and then go and dwell in the cinque 
Ports;perhaps ſo the Obligee might loſe his Debt. And it was adjudged 
Thar the Nefendanr ſhould not have Priviledge. 


Sir Feruu Clifton's Caſe. 


, Mich. 28, 29. Eliz; in the Kings Bench. 
103, Sir Jervis CLIFTON's Cale. 


N a 2u0 Warranto. The Information was, That where the De- 
fendant was ſeiſed of a Mannor, and of a Houſe within it, That 
he claimed to have a Court or View of Frankpledge infra meſſnagi 
prediftum ; and further it was, that Sine aliqua Conceſſione five ane. cry 
tate nſurpavit Libertates prediftas. The Defendant pleaded, That” 
Non uſurpavit Libertates predift* infra Meſſnagium preadiitum, modo & 
forma. Paggot, The Plea is not good; for the naturall Anſwer to a 
uo Warranto is, either to claime or diſclaime, and he doth do nei- 
ther ofthem ; And if a man will tender a generall iſſue, he ought ſo to 
tender it as the Nature of the Action doth require. That he was never 
ſeiſed after time of memory is no plea in Reſcous. In Debt reix arere, is 
no plea, but he ought to anſwer to the Deber. The fpeciall matter al- 
ledged in the Action, ought to be anſwered, and the generall not to 
be pleaded ; as it is pleaded bere, Non »ſwrpavit, &c. as in 21. E.3, 
Detinue of Charters was pleaded in a Writ of Dower ; and ſhe ſaid, 
That ſuch a one was ſeiſed, and did enfeoffe her, and her Husband ; 
and ſo the Deeds did -belong unto her. The Partie ſhall not traverſe, 
chat. they did not belong unto her ; but muſt anſwer unto the ef peciall 
matter : viz. the Feoffment. Alſo he ſaid, Vuod non auſurpavit, ec. 
infra Meſſnaginum prediftum ; where he ought to have ſaid, [nfra 
Manerium prediftum. An Account was brought _ a Receipt for 
ſeven years, and the Defendant pleaded to two of the years; and iſſue 
was joyaed upon it : And it was adjudged error. Godfrey. He ought 
to ſay, Non #{arpavit Libertater prediltas, nec earum aliquam : for he 
ought to anſwer ſingulatim, as 4. H.7. Where one was bounden 
that hee, and his ſervants ſhould keep the Peace ; he ſhall not fay 
generally, that he and his ſervants have kept the Peace ; but he ought 
to anſwer for every one particularly ; So here he ought not to anſwer 
generally, Non uſwrpavit Libertates prediftas, &c. without ſaying, 
Nec earum aliquam. Alſo it is naught, becauſe he ſaith, Now u/rerpavir 
infra Meſſnagium prediftum, &c. For although it be ſufficient for us 
to ſay, La0d nſurpavit infra HMeſſuaginm prediftam ; becauſe if hee 
hath uſurped upon any _ of the Mannor, U/arpavit infra Maxe- 
rium ; yet it is not good for him to anſwer ſo: for if he hath uſurped 


in any part of the Mannor, although not in the Meſſuage, it is ſuffi- 
cient for us; as 33. H.8. Br. Travers ſans ceo. 367. Information was 
in the Exchequer, eo 90d the Defendant __ bought certaine Wools 

- of 


gz Sr Fervs Chftor's Caſe. 

Of wy. N. contra formam Statuti, where he is not a Drapef, nor was 
a Draper. It'is no iſſue, that he did not buy them of /, N. but hee 
ought for to anſwer, that he did not buythem wodo & forma, For 
whether he bought them of . N. or of FS. it 1s not materiall, for 
that is not traverſable; but the buying contrary to the forme of the 
Statute is the matter traverſable :  Belides,he doth not anfwer, that he 
hath theſe Liberties Conceſſione, or Authoritate Regia. And it followes, 
neceſſarily, That if he hath them nat by Royall Authority, that then 
he hath uſurped them: as 3. H.6. and 33. H.6. One alledged «a 
Deviſe, that the Lands were deviſable in ſuch a Town, &c. And the 
other pleads, That the Lands-are not deviſabte; it is no' plea, becauſe 
* he doth not anſwer to the Cuſtome of the Town. So here hee pleads, 
Non uſurpavit, but he doth not anſwer, Whether 'he hath them 
Anthoritate Regia, or not. Cook, The Queen demands 20 Warrax- 
ro ? He ſayes, Non uſurpavit, Doth not that anſwer the queſtion ? 
Doubtleſſe it 1s a dire&t Anſwer : as 3.E:3-' 1rin.North, If he doth not 
uſe any Liberty, a Zo Warranto doth not lie. And as to that ObjeQi- 
on, That he ought to anſwer directly to your queſtion, it is not ſo ; for 
31. E. 3. Voucher. I may vouch in a 2«o Warranto, yet there I do not 
direQly anſwer to. your queſtion. So in Tempore E.1.5bidem, in a Juris 
urrum, is a Queſtion, Who hath right: yet he is not bound direly to 
anſwer the queſtion.. 17. E.3. he may plead the generall iſſue, And jt 
isa generall rule : Where a thing is materiall, without which you can= 
not have an Action ; that there 1 may traverſe it : as 8. H.6.and 21.H.6. 
u pon the Statute of Maintenance. Ne mainteina pas, is a good plea, 
and yet it doth not anſwer to the ſpeciall matteralledged. And upon 
Non u(xrpavit, all the ſpeciall matter may be given in evidence. 14.H.4. 
Where one is charged as Bayly of a. Manor, Cram habens &+ admini- 
ftrationem bonerum ; there it 15a good plea to ſay, That he was not his 
Receivor modo & forma ; and that ſhall go tothe goods as well asto 
the Mannor : and ſo is' 49. E.3. But it was objeRted, That the iſſue is 
multiplex and uncertain, for he might uſurp # Miſuſer, or non uſer ; 
becauſe it had been uſed, and now it. is not uſed ; To that I anſwer ; 
That upon Nos i»tr«/;r, or Not guilty ; he may givein evidences 100. 
titles; and the Court might be enveigled therewith as- well as in 
his flue. But then it was objected, Thar he ought to fay, Non wſurpa- 
vit Dibertates preditzas, nec earum aliquam. I anſwer, That he ought not 
ſo todo; forifa 2uo Warrants be brought of 100. Mattors, or Liber- 
ties: Non uſarpavir modo & forma goes to them all. And he ſhall not 
ſay, Non uſurpavit tn hoc, nec tn illo, nec in ilto; The book before vouch- 
wi by Godfrey, 33. H.8. of buying of Wools of 7.S. is not Law; But 
then it. was further objeted, That he doth not anſwer ' whether he hath 
them Autharirate Regia, ornot ?: To that T anſwer, That is anſwered in 
theſe words, Mods & forma. But now let us ſee if the Information be 
g00d, 
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0d,or not. For it was ſhewed,that the Defendant was ſeiſed of a Ma- 
nor,within which there is an houſe, within which houſe he claims to have 
a Court with view of Frankpledg,and to ſummon the Tenants ad eandem 
Cyriam ; and this is uncertain, where he ſaith, ad eandem Cnriam : for 
there are two alledged before, and therefore it is uncertain to which it 
ſhall be referred. Alſo he faith, that he claimeth to have a Court,and it 
may be it is a Court of Pipowders,or Torne ; as 10.E.4.15. Where it is 
ſaid, That an Indictment was taken at the Court or view of Frank- 
pledg,and there holden it was not good ; for it cannot be intended what 
Court. And as to that,that he ſayes,that he clayms to have a Court &c. 
infra Meſſnaginm prediitam, &c. and to call twelve men to it, and 
that theſe twelve men ought to be of the Jury : there is an ancient 
Reading which goes under the name of Frowicks Reading upon the 
Statute of Duo Warranto: And there it is holden, That a no War- 
ranto doth not lie of the claim of a thing which cannot be claimed ; 
as to claim Felons goods, or to pardon Felons : for thoſe are things 
which lie onely in point of Charter. If the claim be within the Meſ- 
ſuage, then-he cannot call men out of the Meſſuage : as if he claime 
within the Manor, hee cannot call men out of the Manor. But a man 
may have a Leet belonging to a houſe, or within a houſe. Sxir Ju- 
ſtice,” It is Habere & tenere infra Meſſuagium prediftum : and that he 
may well do. A 20 Warranto contains but two things init : Firſt, 
it is demanded q#o Warranto hee claymes ſuch Liberties. Secondly, 
It chargeth him with a tortious uſurpation of them. And .here in 
the principall Caſe he hath anſwered to the uſurpation of them ; bur 
hee doth not anſwer, nor ſhew by what title he clayms them. And the 
lice Caſe was adjudged here in this Court; That Non »ſurpavir 
wodo & forma was no ſufficient Anſwer. The Caſe was adjourned. 


Mich. 28,29. Eliz, in the Common Pleas. 


Intratur T rinit, 2, El. Rot. 256. 
104 LEEDEs and CRoMPTON's Cale. 


A Leaſe was made to A. B. and C. upon Condition that they nor” 
any of them ſhould alien without licence : And the Leſſor made 
a Licence that A. B. or C. might alien : the ſame is a good licence, not- 
withſtanding the uncertainty ; and thereby they have ſeverall autho- 
rities to alien : As a Letter of Atturney to A.or B. to make Livery ; but 
a gift.ro A. or B. is void for the uncertainty.- But ifa licence be to A. 
and.B, or C. ſome conceived that- A, or B. might alien ; but not C. Ee 
& converſ0, 

Mich. 


94. " Fuller's Caſe. 


Mich. 28, 29. Eliz, in the (ommon Pleas. 


——— 


105 


T' was agreed by the whole Court, That a Partition made by word 
betwixt Joyntenants, is not good. See Dyer 29. P/.134. and 350. 
P1 20. doth agree ; and ſee there the reaſon of ir. 


ms 


— cc 


Mich. 28,29.Eliz, in the Common Pleas. 
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T* was holden by the whole m—__ That if the Father do deviſe 
Lands unto his Son and Heir apparant, and to a ſtranger, that ir 
is a good Deviſe ; and that they are Joyntenants for the benefit of 
the Stranger. 


Mich. 28,29. Eliz, in the Common Pleas. 
106 FuLLER's Caſe. 


A. Promiſes unto the eldeſt ſon, that if he will give his conſent 
that his Father ſhall make an Aſſurance unto him of his Lands, 
that he will give him ten pounds: Ifhe give his aſſent, although no 
aſſurance be made, yet he ſhall maintain an Action upon the promiſe. 
But at another day Periam Jultice ſaid, that in that caſe the ſon ought 
to promiſe to give his aſſent, or otherwiſe A. had nothing, if his Ton 
would not give his conſent. And ſo where each hath remedy againſt 
the other, it is a good Conſideration. In Hilary Term after, Fenner 
ſpake in arreſt of Judgment upon the ſpeciall Verdit, That becauſe 
« 2 the Aſſumpſit is bur of one parr, and the other is at liberty, whe- 
ther he will give his conſent or not ; that therefore although that hee 
do conſent, that hee ſhall not recover the ten pounds. Alſo he ſaid, 
That the promiſe was, that if hee would give conſent that his Father 
fhould make aſfurance ro him : and here the aſſurance is made to A. 
to the ufe of the Defendant and his Wife in taile, ſo as it varies from 
the firſt Communication ; and alſo it is in tail. Shxtrleworth contrary ; 
in as much as he hath performed it by the giving of conſent, then when 
he hath performed. Ir is not to the purpoſe, that he was not tyed i a 

| croſle 
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crofle Aſſumpfit todoit ; but if he had not given his conſent, he 
ſhould have —— Ar length Judgment was given for the Plaintiff. 
And Periam Juſtice ſaid in this Caſe, That if a covenant be to make an 
Eſtate to A. and it is madeto Z. to the uſe of 4. that- he doubted whe- 
ther that were good or not. Fe 


i 


Mich. 28,29 Eliz. In the Common Pleas, 
Intrat ur Hill.2$. Eliz. Rot.1742. 


ro7 WISEMAN and WALLiycGe's Caſe. 


Man ſeiſed of two Cloſes called Bl. Acre, makes a Leaſe of them 

rendring Ten Shillings rent-: The Leſſee grants all his Eſtate in 
one of them to A. and in the other to B. The Leſſor doth deviſe all his 
Land called BI. Acre in the tenure of 4. and-dieth. The Deviſee brings 
an Action of Debt for the whole Rent againit the firſt Leſſee. And the 
Opinion of the whole Court'was, That the Aion would not lie, be- 
cauſe they conceived, That but the Reverſion of one-Cloſe paſſed, and 
alſo thatthe rent ſhould not be apportioned in that Caſe, - becauſe a 
terme is ont of the Statute ; and a Rent reſerved upon a Leaſe for years 
ſhall not be apportioned by the at of the-Leſfor ; as where he takes a 
Surrender of part of it, But otherwiſe by At in Law ; as where the 
Tenant maketh a Feofiment-in Fee of part of the Land, and the Leſſor 
entreth. And at another day Anderſon Chief Juſtice ſaid, That if the 
Leſſor of two Acres granteth the Reverſion of one Acre, that the 
whole Rent is extin&. 


un 
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Leaſe foryearsis made of Land by Deed rendring Rent; the 
A Leſſee binds himſelfe ina Bond of Ten Pound to perform all'Co- 
venants and Agreements contained in the Deed ; the Rent is behind , 
and the Leſſor brings an Action of Debt upon the Bond for not pay+ 
ment of the Rent:; the Obligor pleads performance of at} Covenants 
and Apreements ; the Leſſor ſaies;Thar the Rent is behind ; it was hol- 
den, That it-is no Plea for the Obligor to ſay, That the Rent? was ne- 
ver demanded : But in this Bar he ought to have pleaded, That he had 
performed all Covenants and Agreements, except the payment of 
the Rents. - And-as to that, .That he was alwayes ready to- have paid 

it 


ls 
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it, if any had come to demand it; but as the firſt Plea is, it was held 
not to be good. Andas to the demand of the Rent, the Court was of 
opinion, That it was to be demanded, for the payment of the Rent is 
contained in the word [| Agreements] and not inthe word [| Cove- 
nants]: and then ifhe be not to pgrtorme the Agreements in other 
manner then is contained in the Deed; of that agreement the 
Law ſaith, That there ſhall be a demand of the Rent : Bur if the Leſ- 
ſee be particularly expreſſed by covenant to pay the Rent, there he is 
bound to do it without any Demand. 


— — 
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109 HOLLENSHEAD againſt King. 


Homas Hollenſhead brought Debt againſt Ra/ph King upon a Re- 

covery in a Scire f,cias in London,upon a Recognizance taken in the 
Inner or Guſter Chamber of London ; and doth nor ſhew, Thar it is a 
Court of Record; and that they have uſed to take Recogniſances and 
Exception was taken unto the Declaration, and a Demurrer upon it ; 
and divers Caſes put, That although that the Judgement be void, 
that yet the Execution ſhall be awarded by Scire facias, and the part 
ſhall not plead the ſame in a Writ of Error. But Periam Juſtice r00 
this difference, Where Execution is ſued upon ſach a Judgement, and 
where Debt is brought upon it: for in Debt it behoves the Party that he 
have a good Warrant and ground for his Ation, otherwiſe he ſhall 
not recover ; but upon a voidable Judgement he ſhall recover, before it 
be reverſed. 


Mich. 28 && 29 Eliz. In the Common Pleas. 


Intratur Trinit. 28. Eliz.Rot.5o7. 
110 CosTaRD and WIiNGFIELD's Caſe: 


| þ a Replevin, the Defendant did avow for Damage Feafans by the 
commandment of his Mafter the Lord Cromwell : The Plaintiffe by 
way of Replication did juſtifie the putting in of his Cattell into the 
Land, in which, &c. by reaſon that the Towne of N. is an ancient 
Town, and that there hath beena uſage, time out of mind, That eve- 
ry Inhabitant of the ſame Towne had had common for all his cattel 
Levant and Couchant in the fame Town ; and fo juſtified the putting 


in 
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incofhis;catcell, The, Heftndant' ſaid, That the houſe in which/ th - 
Plaintiffe did inhabite in-che ſame Towne, and by reaſon of Reſidency 
in which houſe he claimed common,was a new -houſe built within 30- 

ears, and within that time there had not been any houſe there ; and up- 
en that Plea, the Plaintiffe did demurr in Law. Shmartleworth Serdeant 
for the Plaintiffe, That he ſhall have common for cauſe of Reſiance in 
that new houſe-; and the Reſtancy is the cauſe and not the Land, nor 
the Perſon ; and to that purpoſe he cited 15 F. 4. 29. And be agreed. 
the Caſe, That if the Lord improve part of the Common, that heſha ll 
not have common for the Reſidue, becauſe of the fame Land-n 
improved; for he cannot preſcribe for that which is improved by 5. Af 
2.But here he doth preſcribe nor in the ns in,or for anew thing ; 
but that the uſage of the Towne hath been, Thar the Inhabitantsſha l1 
have common, andthat common is not appendent, nor appertinent, 
nor in groſſe, by Needbam 37 H. 6. 34:6. Belides he ſaid, That ifthe 
houſe of a Freebolder who hath uſed to have ſuch common fall d own, 
and he build it up again in another place of the Land, that he ſhall have 
common as before. And he pur a difference betwixt the taſe of E ſto- 
vers, and this Caſe ; where a new Chimney is ſet up, for that ma kes a 
new matter of charge : and he much ſtogd upon the manner ofthPre- 
ſcription. Gawdy Serjeant contrary, and he took Exception to the Pre- 
ſcription ; for he ſaith,that it is avr:qua ville, and doth, not ſay time 
out of mind ; and ſach.is the Preſcription in 15. E, 4. 29. 4. andif it be 
not a Town'time out of mind,&c. he cannot preſcribe that he hath u- 
ſed time out of mind, &ec. And he ſaid, That if it ſhould be Law,thar e- 
very one who builds a new houſe ſhould have common, it ſhould be pre- 
judiciall ro the Ancient Tenants, or impaire the common: And ſo one 
who hath but a little land might build 20 houſes,and ſo an intinite num- 
ber,and every houſe ſhould have common, which were not reaſon An- 
der{on chief Juſtice, He who builds a new hougg cannot preſcribe in'com- 
mon, for then a preſcription might begin at this day,which cannot be ; 
and he inſiſted upon the generall loſs to the ancient Tenants. Per iam 
Juſtice, If it ſhould be Law, that he ſhould have common, then the be- 
nefit of improvement which the Statute giveth to the Lord ſhall be ta- 
ken away by this means by ſuch new buildings,which is not reaſon : $0 
as all the Juſtices were of opinion, That he ſhould nor have common:but 
Judgement was reſpited untill they had copies of the Record. And 
"Hillary Term following, the Caſe was moved again ; and eAnderſeon 
and Periam were of Opinion as they were before, and for the ame rea- 
ſons. But Windham Juſtice did incline to the contrary : But they did all 
allow, That he who new bulids an old Chininey ſhall have ud 
r 
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ſo a houſe common. So if a houſe fall down,and the Tenant Hhild i 
ain in another place. Periem,If a man hath a Mill and a Waterco 
ume out of mind, which he hath uſed to cleanſe; if the Mill fall 
| O down, 
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down,. and he fet up a Mill, he ſhall have the liberty to cleanſe 
the Watercourſe athehad before. And that Terme Judgement was- 
given for the Defendant,to which #/indbam agreed. | 


CS 
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a Replevin, the parties were at Iſſue upon the ogy and it was 
| wwe; the Plantiff and Damages intire were a effed --and not 
for the taking by ir ſelf, and for the value of the Cartrell by themſelves; 
for the Judgement upon that is abſolute and not conditionall ; andalſo 
if the Plaintiffe had the Catrell, the Defendant might have given the 
fame in Evidence to the Jury, and then they would have affeſſed Da- 
mages accordingly, viz. but for the taking. 


" LA 
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A. bargaineswith B. for Loads of Wood, and B. promiſes 
to deliverthem at D. if he fail, an Ationupon the Caſe lieth. But Pe- 
riam Juſtice ſaid, That uporra ſimple contra& for wood upon animpli- 
cative promiſe,an Action upon the Caſe doth not lie. Rodes Juſtice, If 
by mm performance the Plaintiff be damnified, to ſuch a ſum ; this 
Acton lierh. 


_ 
Mich.28,29 Blix, in the Common Pleas. 


FIZ | 
A Leaſe of Lands is made excepting Timber-Woods,. and Under- 
woods.. And the ion was, Whether Trees Sparfim growing 
in Hedge rowes and P , did paſſe. And difference was taken, 
betwixt Timber-wood being one Wo6d,. and Timber Woods being 
ſeverall Words (although it bee Arbor dum creſcit, lignum dum 
treſcere neſcit ) yet in common ſpeech that is ſaid Tinder, which 


is fit-to make Timber. Then it-was moved, Who ſhonld have the 
Lops an@Fruits of them, and the Soile after the cutting of them 
downe;; and alſo the Soile after the Under Woods; and as to 
that, a difference- was taken, where the words are -generally, All 

440. woods ; 
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woods; and where they” are his woods growing. And in- ſpeaking 
of that caſe, another caſe' was moved; viz. It a tran k goncs 
woods ina Forreſt, and there is no fraud' or colluſion ixt hin, 
and the owner of the Land ; Whether the King ſhould have them, of 
the owner ofthe Soile > And it wa#hokderr, Fhat the owner of the 
Soile ſhould have them ; and yer the owner could not cut' rheth 
—_ but is to take them by the Livery of one appointed by 
Statute. 


Mich. 28,29. Eliz. inthe Common Pleas. 
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A. makes a Leaſe of Landsto B. for ten years, rendring rent. And 
B. covenants to repaire , &c. Afterwards A. by his Will, devi- 
ſeth, that B. ſhall have the Lands for thirty years oker the ten years, 
underthe like Covenants as are compriſed in the Leaſe. Fenper moved 
it asa queſtion, If by the Deviſe thoſe which were Covenants in the 
firſt Leaſe, ſhould be Conditions in the ſecond ; for they cannot bee 
Covenants for want of a Deed; And if they ſhould not be Conditions 
the heir of the Leſſor were without remedie, if they were not | 26 nr7ny 
A Deviſe for years' paying ten pounds to a ſtranger, is a Condition, 
becauſe the ftra hath no other remedy. Gazdy Juſtice, By the 
Deviſe to/him to do fach ghings as he was to do by the Leaſe, makes 
it to be a Condition : whichwas in a manner apreed by all the other 
Juſtices. Yet Periam and Rodes Juftices, ſaid, Fhat the firſt Leaſe was - 
not defeifable for not performance of the Covenants ; nor was it the 
intent of the Deviſor, that the- ſecond ſhould be fo, notwithſtanding 
that his meaning was, that he-ſhould do the ſame things : Periam, 
The Covenant + inthe third perſon, viz. Convenrum, & Aggreatum 
eft. And ſee 28. H. 8. Dyer, where the words, Non licet” to the 
Leſſee to aſſigne, make a Condition. 


Mich. 28,29. Eliz, in the Common Pleas. 


115. BARBER and ToptspeilLv's Caſe. 


A. being Tenant in taile of certain Lands, exchanged the ſame 
with B. .B.entred , and being ſeiſed in Fee of other Lands, devi- 
ſed ſeverall parcels thereof to others, and amongſt the reſt a particu- 
lar eſtate unto his heir ; Prove/e, _ he do not re-enter nor claim any 

2 of 
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of his other Lands in the deſtruRion of his Will. And if he do;' thar 
then the eſtate in the Lands deviſed to- him to ceaſe. A. dieth, 
his ifſue entreth into the Lands. in taile, and waives the Lands 
taken in Exchange; and before any other entry, the heir of Z. 
enters upon the Land which was. given in Exchange; and the 0- 
pinion of the whole Court was, That it was no breach of 
the Condition , becauſe that was not the Land of the- Devi- 
ſor at the time of the deviſe; therefore, it was out of the Con- 
dition. 


i. 
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116. PLYMPTON'S Cale. 


' A N Action of Debt was-brought by one P/ympron and his wife, 

Executors of one Dorringron, upon a Bond with Condition to 
perform Covenants, of an Indenture of Leaſe, whereof one Cove- 
nant was, That he ſhould pay forty ſhillings yearly at the Feaſt of the 
Annunciation, or within fourteen « $9" And the breach aſligned 
was for not payment at ſuch a Feaſt in ſuch a year. The Defendant 
ſaid, That be paid it at the Feaſt; upon which they were art iſſae. 
And upon evidence given to the Jury , it appeared, That the ſame 
was not paid at the Feaſt, but in eight dayes after it was- paid. 
And the opinion of the Court was, That by his pleading, that hee 
had paid it at ſuch a day certain, and tendring that for a ſpeciall 
iſſue, That hee had made the day part of the iſſue, and then 
the Defendant. ought to have proved the payment upon the ve- 
ry day : Byt if the Defendant had pleaded, That hee paid it 
within the fourteen dayes, viz, the eighth day, 8&c. that had 
not made the day parcell of the iſſue; but then hee might have 
given evidence, that he paid it at. another day, within four- 
teene dayes : Then for the Defendant it was moved, That the 
Plaintiffe had- not well-afligned the breach ; in ſaying that he had 
not paid it atthe Feaſt ; without ſaying, Nor within the fourteen 
dayes. But the Court faid, That the Jury was ſworn at the Barre, 
and bid the Councell proceed and give in their evidence ;, for the 
time. to. take exception; was palt, « 


Afch. 
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T* was the opinion of Anderſon Chiefe Juſtice, and ſo entred by the 

Court, Thar'if a-Copie-holder doth ſurrender to him who hath 

a Leaſe for years of the Mannor, to the uſe of the ſame Leſſee, Thar 

the Copie-hold eſtate is extin& : For the eſtate in the Copie-hold is 

not of _ but an eſtate at will, although that cuſtome and pre- 

ſcription ad fortified it. And ray ſaid, That it had been reſolved 

by good opanion, Thar if a Copie-holder accept a-Leaſe for years of the 
Mannor, that the Copie-hold eſtate is extin& for eyer. 


Mch.28,29. Eliz, in the Common Pleas. 
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N derſon Chiefe Juſtice, and Periam Juſtice, being abſent in a 
A Commiſtion upon the Queen'of Scots,. Shatt leworth moved this 
caſe to the Court. If the yen give Lands in taile to hold in Capi- 
te, And afterwards pranteth the Reverſion, how the Donee ſhall fold 2 
Windham Juſtice, and Fenner Serjant, The tenure in this caſe is not in- 
cident to the Reverſion ; and the Donee ſhall hold of the 2ueen, 
as in groſſe; and ſotwo Tenures in Caſe: for one and the ſame Land. 
And thereupon, Windhaw Juſtice cited 30. H. 8. Dyer 45,46. Thar 
the 2ucen by no way can ſever the tenure in chiefe from the Crown. 
And therefore, if the 2ueen do releaſe to her Tenant in Capire, to 
' bold by a penny, and not in Capiee, it is a void Releaſe; for the 
fame is meerly incident to the Perſon and'Crown of the $ueen. Bur 
Rode: Tuſtice,held the contrary,viz.That the Tenure in Capite doth not 
remain. But it was ſaid by F:ndhaw, That if the .Qneen had reſerved a 
Rent upon the gift in tail, the Grantee ofthe Reverſion ſhould have: 
it ; Alſo he ſaid, That the Queen might have made the Tenure in ſuch 
manner: viz. to hold of the Mannor, or of the Honor of D. Shatt/- 
worth. If Lands holden of the Mannor of D. come to the King, may 
he give them to be holden of the Mannor of SF ? that ſhould be hk 
Windham, 1 did not ſay, That Lands holden of one Mannor may be: 
iven to be holden of another Mannor ;- perhaps that may not _ 
Ee Londs which is parcell of any Mannor, may be given. Ur ſupra. 
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Erjeant Fezver moved this Caſe + If Lands be given to the Huſ- 
g band and Wife, and to the heirs of their two bodies, and the Hub 
band dieth leaving Iſſue by his Wife, and the Wife makes a Leaſe of 
the lands, according to- the Statute vf 32. H.8. If the Leaſe be good 
by the Statute 2 Windham and Rodes Juſtices, conceived, that it is a 
good Leaſe. Fexner, The Statute ſaith, that ſuch Leaſe ſhall be good 
againſt the Leſſor and his Heirs ; and the Iſſue doth not claim as Heir 
to the Wife onely, but it ought to be Heir to them both : and he ci- 
ted the caſe, That the Statute of R. 3. makes Feoffments good againſt 
no heirs but thoſe which claim onely as Heirs to the ſame Feoffors, &c. 
So here. Rodes Juſtice, There the word [_only ] is a word of efficacy ; 
And Windham agreed cleerly, That the Leaſe binde the iſſue by 
the ſaid Statute of 32. H.8. 


pn CONS 
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V 4n/e Serjeant moved this Caſe, If a man deviſeth Lands in 
V taile, with divers Remainders over, _—_ condition that if any 
ofthem alien, or &c. that then he who is next heir to him to whom the 
land ought to come after his deceaſe, if the faid alienation had nor been 
made, might enter, and enjoy the land as if he had been dead. (But Ay 
of the Temple ſaid, That the words of the Deviſe are, viz. That if any 
ofthem alien, or &c. that then his eſtate to ceaſe, and hee in the next 

Remainder to enter and retain the land untill the aliener were dead, 
Rodes Juſtice, The Deviſe is good ; and an eſtate may ceaſe in fuck 
manner, ſo as it ſhall not be determined for ever, but that his Heir after 
him ſhall have it. And he put the caſe of Scholaſtica, Plow. Com. 408. 
where (Weſton f0.4.14..) was in ſome doubt,that if the Tenant in taile had 
had Iſſue, if the Iſſue ſhould be excluded from the. land; or whether 
hee ſhould have the land by the intent of the Deviſor > And there- 
fore if it were neceſſary to ſhew that the Tenant in taile had not Iſſue? 
But Dyer ſaid, that the words of the Will were,that ſuch perſon and his 
Heirs who alien, or &c. ſhould be excluded preſently ; ſo as the eſtate 
by expreſſe words is to be determined for ever. But it is otherwiſe in 
this Caſe. H#indbam doubted of the Deviſe. Fenner Cited the Caſe, 
22.E, 
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22. E. 3. 19. Where a Rent was granted, and that it ſhould ceaſe dy- 
ring the Nonage of the Heir of the Grantee, and it was good. Wind- 
bam, When a thang is newly created, he who crtates it may limit it in 
ſuch manner as he pleaſeth. Fenner 30. E.3.7. Dit. 10. A Feoff- 
ment was made, rendring Rent , upon Condition that if the Rent be 
behinde, the Feoffor- might enter , and retain quouſque : there the 
eſtate ſhall be determined pro rempore , and afterwards revived again. 
Windham, There the Feoffor ſhall have the land as a diſtreſs , and the 
Free-hold is not out of the Feoffee. Fenner : The Book proves the con- 
trary ; for the Feoffor had an Action of Debr for the Rent. 


— — ——— 
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| a Formedon,. the T.enant pleaded a Finewith proclamations: The: 
Plaintiff replyed, No ſuch Record. It was moved, that the Record 
of the Fine which remained with the Chyrographer ,. did warrant the 
Plea; and the Record which did remain with the C»ftor Brevinm did 
not warrant the Plea: and- both the Records were ſhewed ig Court ; 
and to which the Court ſhould hold, was the queſtion > Sharrlewoggh, 
To that which was ſhewed by the C»ſter Breviwm : and he cited the 
Caſe of Fs/6 and Breckert, where the Proclamations were reverſed be- 
cauſe thar it appeared by the Record which was ſhewed by the Cuſter 
Brevinm , that the third Sem was alledged to be made the 
ſeventh day of June ; which ſeventh day of June was the Sunday : and 
yet hee ſaid, It appeared by the Record certified by the Chyrographer, 
that it was well done, and yet the Judgment reverſed.. Kodes Juſtice, 
There is no ſuch matter in the ſame caſe. And 26. E/. by albthe Juſti- 
ces and Barons of the Exchequer , in ſach cafe the Record which re- 

mains with the (ſtor Brevium ſhall be amended, and made accordi 

as it is in the Record of the Office of Chyrographer. Windham ogra 
And afterwards the ſaid Preſident was ſhewed, in which all the-marter 

arid order of proceedings was ſhewed and contained, and all the names 

of the Juſtices who made the Order. And by the command of the Ju- 

tices it was appointed, that the faid Preſident ſhould be written our,. 
and ſhould remain in perpetnam rei memoriam. And the reaſon of the 

ſaid Order is there given, becauſe the Note which remains with the 

Chyrographer is principale Recordum, 
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N Infant was made Executor, and Adminiſtration was com- 
mitted unto another, durante minore_etate of the Executor; 
and that Adminiſtrator brought an Action of Debt for -money duc 
to the Teſtator, and recovered, and had the Defendant in Execu- 
tion ; and now the Executour 1s come of full age. Fexner moved. 
' that the DEfendant might be diſcharged out of_ Execution, becauſe 
re Authority of the Adminiſtrator is now determined; and he 
cannot. acknowledge ſatisfaction, nor make Acquittances, &c. wing- 
ham Juſtice, Although the Authority of the Plaintiffe bee determi- 
ned; yet the Recovery and the Judgement do remaine in force. 
But perhaps you may have an eAndita querela. But I conceive, 
That ſuch an Adminiſtrator. cannot have an Action ; for he is ra» 
cher as a Bayliff to the Infant Executor, then' an Adminiſtrator, 
Rodes agreed! with him, and he ſaid, I bave ſeen ſuch a Caſe before 
this time, viz. Where one was bound to ſuch a one to pay a cer- 
taine ſum of money to him, his Heirs, Executors, or Aſlignes ; 
And the Obligee made an Infant his Executor, and adminiſtration 
was committed during his minority, and the Obligor paid the 
money to that Adminiſtrator ; And it was a doubt whether the 
ſame was ſufficient, and ſhould excuſe him, or not. And whether 
he ought not to have tendred the money to them both. Fenner, 
That is a ſtronger Caſe-then our Caſe: One who is» Executor 
of his own wrong, may pay Legacies, and receive Debts , but 
he cannot- bring an Action. Windham, Doth it appear by the Re- 
cord, when the Infant was made Executor, and that Adminiſtration 
was committed as before? Fenner, No truely. Windbam, Then you 
may have an Audita querela upon it. Fenner ſaid, So we will. Note 
Hil. 33. Eliz. inthe Exchequer. Miller and Gores Caſe, An In- 
fant pleaded in a Scire facias upon an Aſlignement of Bonds to the 
Lneen, That Saint-Johns and Eley were Adminiſtrators during his 
minority. And it was holden by the Court to be no plea, But he 
ruled to anſwer as Executor. | 
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CO igoetion was made, that a Coroner had not ſufficient Lands with- 
in the Hundred; for which a Writ iſſued forth- to chooſe another - 
and one was choſen. It was moved by Serjeant Snag, If thereby the firſt 
Coroner did ceaſe to be Coroner preſently, untill he be diſcharged by 
Writ. - Rodes and Windham Juſtices, He ceaſes preſently, - for other- 
wiſe there ſhould be two Officers of one is £4 which cannot be, 
Alſo the Writ is 2=od loco 1.S. hes facias, &c. wnum Coronatorem + 
and he cannot bein place of the firlt, if the firſt do not ceaſeto be Coro- 
ner. So ifany be made Commilſtioners, and afterwards others are made 
Commiſſioners in the ſame cauſe, the firſt Commiſlion is determined. 
_. Snagg ſaid, Thatmthe Chancery they are of the ſame Opinion; but 
_ Nat. Brevinm 163. N. is, That hee ought to be. diſcharged by 
rit.- -. 
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N an Action of Debt brought againſt Leſſee for years for rent ; he 
pleaded, That the Plaintiff had granted to him the reverſion in Fee, 
which was found againſt him. wa/meſley Serjeant moved, Whether 
that Plea he had forfeired his terme or not-. Rodes and Windham Ju- 
ſtices, He ſhall not forfeit his Term ; and Rodes cited 33. E 3. Zadge» 
ment 255. Where ina Writ of Waſte the Tenant claimed Fee, and it 
wasfound againſt him, that he had but an Eſtate for life, and yet lc 
was no Forfeiture. Fenner and Windham, Itisa ſtrong Caſe, for there 
the Land ir ſelfe is in demand, bur not ſo in our Caſe. Rodes, The 
Tenant ſhall not forfeit his Eſtate inany Action by claiming of the 
Fee-Simple , but in a 2uid juris clamat. Walmeſlty and Fenner, 
Where he claimesin Fee generally, and it is found againſt him, .there 
perhaps hee ſhall forfeit his Eſtate; but where he ſhewes a ſpeciall 
conveyance , which reſts doubrtull in Law, it is no reaſon that his 
Eſtate thereby ſhould bee forfeited, although ir be found againſt 
him. Rodes, 6. R.2. Luid juris clamat 20. The Tenant claimed 
by ſpeciall conveyance, and yet it was a forfeiture, Burt in the prin- 
P cipall 
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cipall Caſe atBar, he and Windham did agree cleerly, That it was no 
forfeiture. 
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Mich. 28,29 Eligz Jn the Common Pleas. 
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' A N Atton upon the Caſe-was brought, becauſe tharthe Defendant 
Z Þ had ſpokentheſe words, viz. That the Plaintiffe thath fazd 
a Maffeto ?. S, &c. e Anderſon Chief Felſtice, Prims facie, didileem to 
- incline, That no Aion wonld he-for the words; although that a 'Pe- 
nalty'is given by rhe Statute apairift ſuch Mifle-Mongers:'"[Forhe fard, 
- That.no.ARion lieth forſaying, That one hath: tranſgrefſed/ agauiſt a 
Penall Law.” Periam Juftice contrary. Anderſon Ff I fay toon; T hit the 
is a difobedient Subje&t,n6 Ation heth for'the words /mdbam Jultice, 
That is by reaſon of the generality. PxckeringNo Actiontieth for the 
Dandering of 6ne iti # chng, whichix ae whinm probibitim.. Periam, 
The Taying of Maſſe is atum im fe. Packering, If I ſay to one, Thar 
he hath eaten fleſh on Fridayes, an Action doth not lie for that.: :Pe- 
riam, Is that like this Caſe> Note, the Declaration was uncertaine, 
viz. The places where the Maſſes were ſaid, &c. were not alledged, nor 
the day when they were faid,&c, And-therefore-Poriam ſaid;that the A- 
ion did not lie, for it might be that the Maſfes were celebrated ir 
France, or ſome other place out of the Kingdom : And the Statute doth 
not appoint any penalty , If they be not indited thereof within the 
year and a day, &c. | 


& 
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vo N A& of Common Councell,aecording to tlie Cuſtome of the City 
{ 3 of London,was, By which it was Decreed, That noneJhould bring 
$0Sand, nor ſell, nor fe any within theCiry or Saburbs:of London, 
ut 4hat onl 'wastgken v6ut' of theRiver of Thames; &e.. | Arid 
that 1fany. did the contrary, thar'he ſhould forfeit for the firſt fault 
fivePound,' and for the ſecond fault Ten Pound, / to be recovered in 
an Action of Debt, . wherein no Effoine , Prote&tion, or Waper of 
Law ſhould be allowed. - And ſutha Plaint; for'the forfeirure of One 
hundred and twenty Pound, was removed:put of Lowdown into the Comr 
mon Pleds by a" Writ. of Priviledge : 'nnd it was debated' amongſt the 
Juſtices, and: Serjeants, , Whether the Plaint-ſhould be remanded or 
got.”  Arderſos Chief Juſtice, Windbam and Periam Jultices,did great- 
| .y 


c : EY 9 \ 

Bock and Mouſflowe's Caſe." a7 
ly-ſpeak;againit the faid AR, not only! for the matter and: ſubſtance 
of the Att, but alſo for the forme of it. 1. They were informed b 

Serjeant, Thar the faid Thames Sand was a great deal weed 
then the Land- Sand, and yet the price of the ſame was greater, and 
the meaſure: of it leſſe: For 6f the- Thatnes Sand there were bur 
eleyen Buſhes / toi make a Load: and of the other Sand there 
were ei n Buſhels, which, he faid, was a very great Deceit and 
Miſchief. And 2. they ſaid, That is: againſt reaſon, that any Freeman 
ſhould- be ſo reſtrained from Merchandizing and felling. And al- 
ſo it might concerne the Inheritances: of -fonte who might have -Sand 
in their Lands. Alſo the ſaid Juſtices ſaid, Fhat they were ye 
men in making As ſo Parliament-like, viz. That no Ef- 
vine, Prote&tion or Wager of Law ſhould be allowed, .&c. and 
that they did; arrogate ' to. themſelves roo high Authority ': And 
—- Jemr%e up. the Plaintiffe at the inexr Parhament to exhibire a 
Bill againſt chem for' ir, and to ſue-them- in the King's Bench: for 
their prefumption and infolency in that their dealing ; aud faid, 
That it woutd ſhake. their Liberties, and grow ro & greater matter 
then they thought or were aware of. And thereupon: Azderfor C- 
ted. the: Cafe. 22. H. 8.'. Where Sir Edward Knight/y, Executor of 
Sir - William Spencer, made certain Proclamations 1n certain Townes, 
That Creditors coming in; and proving ' their Debts, © that they 
ſhould - be; paid ; and for that Preſumption hee was committed to 
the Fleet, and was'fined Five hundred Marks. And hee faid, 
That -fuch were the Miſdemeanors of E mpſon and Dadley. 
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127 Boxt and MounsLowe's Cale. 


Hyinas-B oxe\ brought an Aion upon the Cafe againſt Zobn 

- Monnſlowe, That the Defendant had ULandred fi, in fayi 
That the ſaid Thymas Boxe is aPerjured Knave, and that hew 
prove, That he the ſaid Thomas Boxe had forfworne himſelfe in the 
Exchequer, 8c. and ſuppoſed the ſaid words to be ſpoken in Londen 
4. Feb; 28. EL, Et preditt* Johan. Mounſlowe, pr Johannem Lutrich, 
atturnar ſuum venit & defendit vim & injuriam quando, &c. Er dicis 
qgued predift® Thomas Boxe attionem ſnam verſns © eam babere non, debet, 
quia dicit, qued preditt” Thomas Boxe —_— of the Colle&ors of 
the: Subſidies before the ſpeaking of the ſaid words, viz. A.27. and 


28; Bliz.in Curid Scaccaris apud Weſtminſ*. did exhibit a Bill _ 
the ſaid Fob Mownſtow, containing, That .the ſaid Foby being affeſſed 
| P'2 in 
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in ten pounds in goods, The faid Thomas Boxe came” to him, 
and demanded ſixteen ſhillings eight pence, which the ſaid obs MMonn- 
ſlow did refuſe to pay, &c. And that demand and refuſall was ſuppo- 
ſed to be in London in Breadſtreet. Et pro verificatione premiſſorum ad 
runc & ibidem Sacrament” corporate per 'Barones prefat” Thomas Boxe 
preſtito. The ſaid Thomes Boxe ſwore the faid Bill in ſubſtance yas 
true, #bi revera the ſaid John MMonnſlow did not refuſe, &c. per quod 
the ſaid Joh» Monnſlow poſtea, viz. preditto tempore quo &c. dixit de 
prefato Thoma Boxe preditta verba, &c. prout es bene lienit. The Plain- 
tiffe replied, that the Defendant ſpake the words de 5»jnria' ſwa pro- 
pria, abſque Cunſa per prefat' Fohannem Fara ny ſmperins allegata,&c. 
Et hoc petit quod inquiratur per Curiam:Et predil? defendens ſimiliter, And 
a Venire facias was awarded to the Sheriffe of Longo», and it was found 
for the Plaintiffe, and damages four hundred pound. And now it was 
moved in arreſt of judgement, that there was no goodtriall, nor the 
iſſue well joyned; for the iſſue-doth conſiſt upon two points tryable 
in ſeverall Counties: viz. the Oath which was in the Exchequer, and 
that ought to have been tried in AGadleſex, and the matter which he 
affirmed by his oath to be, viz. the demand and refuſall to pay the 
Subſidie, &c. and that was alledged to be in_Loxdox , and therefore 
is there to be tried, And the iſfue viz. de injuria /na propria abſque tals 
cavſa goeth .to both ; for the »bi revera will notmend- the caſe, as 
Periam Juſtice ſaid, and both are materiall ; for the Defendant ought 
to prove, that the Plaintiffe made ſuch oath, and alſo that the ſub-- 
tance and matter of the oath was not true, for otherwiſe the Plaintiffe 
cannot be proved perjured. And therefore the Counties here (if they 
might) ſhould have joyned in the triall. And the opinion of the 
Court was againſt the Plaintiffe ; for Anderſon and Windham ſaid, 
That if this ifſue could have been tried by any one of the Counties 
without the other, It ſhoud be moſt properly and naturally tried in 
Middleſex where the oath was made; for the perjury (if any were) was 
in the Exchequer.But they ſaid,that the iſſue here was ill joyned, becauſe 
ic did ariſe upon two points triable in ſeverall Counties, which could 
not joyne:: whereas the Plaintiffe might have taken iſſue upon-one of 
them well enough, for each of them did go to the whole; and if any of 
them were found for the Plaintiffe, that he had ſufficient cauſe to 
recover. Ganudy moved, that it ſhould be helped-by the Statute of 7er-, 
failes, which ſpeakes of miſ-joyning of iſues. Anderſon, the iſſue here 
is not miſ-joyned; for ifthe Counties could joyne, the ifſue were good : 
but becauſe that the Counties cannot joyne, it cannot be well 
tried: But. the iſſue it ſelfe is well enough. Windbam and Redes were 
of the ſame opinion, that it. was not —_— by the Statute : but 
Periam doubted it. Anderſon ſaid; That if an iflue triable in one Coun- 
tie be tried in another,” and judgement given upon ir, it is errour. 

rnb ; And. 
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And afterwards- Zatrich the Atturney ſaid, That it was awarded, 
that they ſhould re-plead, Nora quia mirnm : for 1. The Statute of 
32. H.8. Cap.30. ſpeaks of miſ-joyning of proceſſe, and miſ-joyn- 
ing of iſſues ; and admit that this caſe is not within any of thoſe clau- 
ſes , each of them being conſidered by it ſelfe; yet 1 conceive, it is 
contained within the ſubſtance and effe& of them, being conſidered 
er. Alſo Iconceive, That it is within the meaning of both Sta- 
rutes, Yiz. 32. H.8. Cap.3o0. and 18. Eliz. Cap. 14. for I conceive 
the meaning of both the Statutes was to ouſt delayes, circuits of ai- 
ons and molettations,” and that the partie might have his judgement, 
notwithſtanding any defet , if it were ſo, that notwith- 
ſtanding, that defet, ſufficient title and cauſe did appeare to 
the Court. And here the Plaintiffe hath ſufficient cauſe to recover, If 
any of the points of the iſſue be found for him. For if it bee found, 
that the matter and ſubſtance of the oath be found true (which might 
be tried well enough by thoſe in London) the Plaintiffe hath cauſe to 
recover ; Wherefore I conceive, that the verdi& in London is good 
enough, and effeRtuall : And note, That Reges ſaid, that hee was of 
Councell in ſuch a caſe in the Kings Bench betwixt Nevel and Dent. 
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an Action of Treſpaſſe, the Defendant pleaded, that at ano- 
- ther time before the Treſpaſſe, he did recover againſt the ſame 
Plaintiffe in an. Ejefione firme, and demanded judgement. And the 
opinion of the whole Court was, That it is a g00d plea, prima facie, 
and that the poſſeſlion is bound by it ; for otherwiſe the recove 
ſhould be in vaine and uueffectuall. And Amnder/on chiefe Juſtice, 
faid, That if two claime one and the ſame Land by ſeveral! Leaſes. 
and the one recovereth in an Ejefione firme againſt the other; that 
if afterwards the other bring an Ejettione firme of the ſame Land, 
the firſ} recovery ſhall be a-barre againſt him. Rodes ſaid, That hee 
can ſhew authority,. that a recovery in an Ad terminum quem preteriit 
thall bind the poſleſſion. 
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F: Treſpaſſe, the Defendant did juſtifie as Bailiffe nnto another, 


The Plaintiffe replied that he took his catcell of his own way 
with. 


ro Akech. 4.4 29. Eurz. 

without that that he was his Bailiffe. A»der/on chiefe- Juftice, Tf one 
have cauſe to dittreine my goods, and a ftranger of his own wrong, 
without any warrant or authority given tim by the other, take my 
goods not as Bailiff, or ſervant to the other. And I bring an Action of 
rreſpaſſe againſt him ; can heiexcufe himſelf, by laying, at he did it as 
my Bailiffe or Servant > Can he fo father hs m1 nours upon 
another > Hecannot ; for once he was a treſpaſſer, and- his intent 
was manifeſt. Bur if one diftrein as Bailiffe, alrhough in truth, he is nor 
Bailiffe ; if afterhe in. whoſe right he doth ity, doth: aſſent to-ir, he 
ſhall not be puniſhed asa treſpaſſour ; for that- affent ſhall have re- 
lation unto the time of the diſtreſfe taken ; and fo is the book of 7. 
H.4. And all that was agreed by Periam. Shuttleworth, What if hee 
diſtraine generally, nor flhewieg his intent, nor the cauſe wherefore 
he diſtrained? &c. ad hec non fuit reſponſuwm. Rodes came to Anderſon, 
and ſaid unto him, If I having cauſe todiftrain, come to the Land,and 
diſtraine, and' another ask the cauſe why Tdo ſo? if I _— a cauſe 
not true or inſufficient, yet when an Action is brought againſt me, I may 
&vow or jultifie, and aſffgne any other cauſe. Ander/or, That is ano- 
ther caſe; but in the principall caſeclearly the taking is not good; to 
which Reades agreed. 
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N an Attaint brought by Hoodie againſt, FVinſcombe,&c. One of the 

Grand Jury was challenged, becauſe he was a Captain,and one of the 
Petie Jury, was his Lieutenant; And it was holden by the whole 
Court, that that was no principall challenge. Yinahaw, It hath been 
holden no principall challenge, notwithſtanding that one of the Ju- 
rours was Maſter of the Game, and one of the Petit Jury was Keer- 
per of his Park. And in that caſe, it was holden by all the Juſtices, 
That if a man make a Leaſe, rendring rent upon condition, that if 
the rent be behind, and no ſufficient diſtreſſe upon the Land, that then 
the Leſſor may re-eater ; If the Rent be behind, and there be a piece 
of lead, or other thing hidden in the Land, and no other thing there 
ro be diſtrained, the feffor may.re-enrer ;. for the diſtreſſe ought to 
be open, and to be come by; for if it ſhould be otherwiſe ſaid a ſufficient 
diſtreſſe, one might incloſe money, or other things within a wall ; 
and thereby the Leſſor ſhould be excluded of his re-entry. 
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Mo Hales and Home's Caſe. 
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N/a 2uart Impedit, the Plaintiffe counted, That the Defendant 

being Parſon of the Churchin queſtion; was preſented to another 
Benefice, and induted 15 Aprilzs, and thatthe other Church became 
void, &c. The Defendant faid, That he was qualified at ſuch a day, 
which was after 15 Apridie, without that, that he was indued 15 4: 
protis, And the Court was of opinion ( Anderſon being abſent) tharir | 
wasno pood Traverſe, for he oughtro have ſaid generally; without 
that, that he was inducted beforerhe day in which he is alledged to be 

lified.- As if onedeclare in Treſpaſſe done 1 Apri/s, and the De- 
endant plead a Releaſe 1. Feb. he ought to traverſe without that, that 
the Treſpaſſe was done before the Releaſe, by Periam Juſtice. 
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N an Avowry for Damage feaſance, one pleaded a Leafe made unto 
him by 7. $. the other ſaid, that before the Leaſe,7. S. did enfeoff 
him; the other replied and maintained the ſaid Leaſe ab/qwe hoc quod 
. S. ſeifrns feoffavit, Gaway, The Traverſe is not formall , for the 
word ſei/itws is idle, and a to be left out ; for he cannot enfeoff if 
that he wete not ſeiſed; and it hath never been ſeen that the ſeifinin 
fach Caſe hath been traverſed ; but generally in Pleading che Tra- 
verſe hath been ab/qze hoc, that Feoffavir, without ſpeaking of ſei- 

fin, which is ſuperfluous. And ſo was the opinion of the whole Courr. 
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H E Queen granted Lands unto the Earle of Leiceſter by her Let- 
& ters Patents; the Patentee made a Leaſe ofthe Land unto another. 
Shwttleworth moved it to the Court, Whether the Patentee ought to 
ſhew the Letters Patents ; andhe conceived, Heneed not, becauſe he 
hath not any intereſt in them, but the fame do belong only to the Earle. 


As if a Rent be granted to one in Fee, and he taketh a wife and - 
c 


12 Wood againſt eAſp and Foſter. 
eth, andthe Wife bringeth a Writ of Dower, ſhe is not bound to 
ſhew the firſt Deed- by which the Rent was granted to her Hu. 
band, becauſe the Deed doth not belong unto her. So hee who ſues 
for a Legacie, is not tied to ſhew the Will, becauſe the ſame belongs 
to the Executor,and not him. Periam Juſtice, The Caſes are not alike, 
for they are Strangers and not Privies, but the Leſſee in the prin- 
cipall Caſe deriveth his intereſt from the Letters Patents, and there- 
fore he ought to ſhew them. Roges Juſtice remembred Throgmortor's 
Caſe, Com. 148. a. where a Leaſe was made by an Abbot to . FS. 
and afterwards the ſame Abbot made a Leaſe unto another to begin 
after the determination of the firſt Leaſe made to 7. S. and exception 
was taken, That he ought to have ſhewed the Deed of the firſt Leaſe, 
and the Exception was diſallowed by the Court.  Periam, That caſe, 
is not like this caſe ; and he ſaid, That, as he conceived, the Leſſee in 
this caſe ought to ſhew forth the letters Patents ; and if any Books were 
againſt his Opinion, it was marvellous. 
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O*® E intruded after the death of Tenant for life, and died ſeiſed, 

and the land deſcended to his Heire ; and a Writ of Intruſion 
was brought in the Per againſt the Heir ; and GawdySerjeant prayed 
a Writ of Eſtrepment againſt the Tenant. And firſt the Court- was in 
doubt what to do; but afterwards when they had conſidered of the 
Statute of Glouceſter,Cap.1. in the end of it, Anderſon ſaid, If the 
Writ be in the Per, take the Writ of Eſtrepment ; but if the Writ 
be not in the Per, we doubt whether a Writ of Eſtrepment will lie or 
not. 


— 


Mich. 28 & 29 Eliz. In the Common Pleas. 
133 Woop againſt AsH and FosTEe. 


Ertain Lands with a Stock of Sheep was leaſed by Indenture - and 

the Leſſee did covenant by the ſame Indenture, to reſtore unto 

the Leſſor at the end of the Terme, ſo many Sheep in number as he 
took in Leaſe, and that they ſhould be betwixt the age of two and four 
years. Afterwardsthe Leſlce granted the ſame Stock unto'a Stranger, 
Viz. to Elizabeth Winſor, who was the wite of Ave ; whereas in truth, 


all 
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all the ancient Stock was ſpent. And it was holden by all the Ju- 
ſtices upon an Evidence given unto a Jury at the Bar, That when ſuch 
a Stock of Sheep js leaſed for years, the principall Property doth remain 
in the Leſſor, as long a» thoſe Sheep which werein eſſe atthe time of 
the Leaſe, ſhould live ; but if any of them. do die, and other come 
in their roomes, then the property of thoſe new Sheep doth belon 
to the Leſſee; and therefore they held, that the ſecond Leſſee ſhoulf 
have ſo many of the Sheep as were left, and did remaine at the end 
of the Leaſe, and no other. And yet it was objected by Walmeſley, 
That the Stock was entire, and that as ſoon as any other came in 
this room of the ancient Sheep which were dead, that they were ac- 
counted part of the ſame ſtock ; and although they be all dead, and 
fo changed ſucceſlively two or three times ; yet (he ſaid) it ſhall be 
faid the ſame ſtock... And he reſembled the ſame to the caſe of a 
Corporation, which although all che Corporation die, and other new 
men come in their places, it ſhall be ſaid the ſame Corporation. But 
notwithſtanding his Opinion, all the Juſtices were of opinion as be- 
fore. - Walmeſley ſaid, That agreeing with his opinion was the opinion 
of all the civill Lawyers : but the Court was angry, and rebuked him, 
that hedidin ſuch manner croſle their opinions,and that he cited the 0- 
inion of Civilians in our Law;and they reſolved the contrary; and th 
Flid, there is a difference betwixt the Leaſe of other Goods; and a leaſe 
of live Catrel ; for in the firſt Caſe if any thing be added for mending, 
iring, or otherwiſe by the Leſſee, at the end the Leſſor ſhall have 
the additions, for of them he hath alwayes the property, and they are 
annexed to the principall ; but Lambs, Calves, &c. are ſevered from 
the principall, and are the Profits ariſing of the Principall, which 
the Leſſee ought to have, elſe he ſhould pay his Rent for nothing : 
And as to the iſſue upon the Cepir by Fofter, it was "ws. £ 
That he. did but ſtay the Sheep in his Manor, where he had Fel- 
lons Goods, Waifes, and Strayes, and that the Sheep were 
ſtayed upon a Huy and Cry ; and that he had taken Bond of one, to 
whom he had delivered the Sheep, to render them to him who had the 
right of them. And that ſtay was holden by the Court to be out of 
the point of the Iſſue ; For that he who doth ſtay, doth not take. 
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136 The Heirs of Sir RocGek Lewxnor 
and Forv's Caſe. 


Intratxr P aſch. 28, El. Rot. $26. 

IR Roger Lewknoy, ſeiſed of Yalingford Park, made a leaſe thereof 
unto Ford for years, and died: the Leffee granted over his term 

ro another, excepting the Wood : the term expired; and: now an 
action of Waſte was brought againſt the ſecond leflee by the two 
Coparceners and the Heir of the third Coparcener, her Husband being 
tenant by the courteſie. And Share/eworth and Snag Serjeants did ar- 
, that the ation would not liein the- form as it. was , And 
Te firſt Exception which was. taken by them was,. becauſe the: ation 
was generall , viz. 2wed fecit Vaſtum in terris; quas Sir Roger Lewk- 
nor pater pred? the plaintifis , cujwr beredes ipſe ſunt, prefat”” difend 
demiſit, &c, and the Count was, that the Reverſion was entailed by 
Parhament unto the Heirs of the body of Sir Roger Lewknar; and (6 
they conceived, that the Writ ought to bave been ſpeciall, viz. cajus 
heredes ae corpore ipſe /wnt. For they ſaid, that although is Bot 
any fuck form in the Regiſter, yet in nave caſu nevum remedium oft op- 
ponendum : And therefore they compared this caſe to the caſe in Fitz. 
Nat. Brevium 57. c. Viz. If land be given to Husband and Wife, and 
zo the Heirs of the body of the Wife, and the Wife hath iſſue anddietb, 
and the Husband committeth Waſte, the Writ. in that caſe andthe like 
ſhall be ſpeciall, and ſhall make ſpeciall recitall of the eſtate ; And 
Io is the caſe 26. H. 8.6. where Ceſtzy que uſe makes a leafe, and the 
leſſee commits Waſte : the ation was brought by the Feo CON- 
taining the ſpeciall matter ; andit was. good, although there were not 
any fuch Writ. in the Regitter, c#j#us heredes de corpore : and we are 
not to deviſe a new form in ſuch cafe, but it is ſufficient to: ſhew the 
ſpecial} matter to the Court. Alſo the words of the Writ are' true; 
fr they are 'Heirs to Sir Roger Lewkyor : and the count is ſufficient 
purſuant and agreeing to their Writ : for they are Heirs, although 
they are not ſpecial} Heirs of the body: and ſo the Court was of Opi- 
gion that. the Writ. was.gaod,. oaxuitſinding that Exception, And 
Anderſon and. Periam Juſtices, ſaid, That the caſe is-not to be compared 


to thecaſein F. Nat. By. 57.c. for there he cannot ſhew by whoſe De- 
miſe-the Tenant holdeth, if he doth not ſhew the ſpeciall conveyance ; 
viz. that the land was = ro-the Husband and Wife, and the Heirs 
of the body of the Wi 


e:; Noris it like unto the caſe of 26. H, 8.6. 
for 
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for the ſame cauſe : for alwayes the demiſe of the Tenant ought to be 
eſpecially Mewed and certainly ; which it cannot be in theſe two ca- 
ſes, but by the diſcofing of the Title alſo to the Reverſion. Another 
on was taken , becauſe that che Writ doth fuppolſe quod tenwe- 
rant, which (as they conceived) is to be meant, that renwerant joynt- 
iy; whereas in truth they were Tenants in common. W#atmeſley con- 
crary ; becauſe there is not any other form of Writ : for there is nor 
any Writ which doth contain two Texmernnts. And the words of the 
Writ are true, quod tenuerwntr, although rexwernnt in Common. But 
although they were not. true, yet becauſe there is no other form of 
Writ, it.is good enough. As Littleton, If a leaſe be made for half a 
year, and the Leſſee doth waſte, yet the Writ ſhall ſuppoſe, qued t:- 
net ad terminam. aznorum : and the count ſhall be ſpeciall , 4o. £d. z. 
41.E. 3.18. Tf the Leffee doth commit watte, and granceth over his 
term, the Writ ſhall be brought againſt the Grantor, and ſhall ſup- 
$ tenet ; and yet in truth, he doth not hold the Land. 44. 
Ed.3z. and Firs. If one make divers leafes of divers lands, and the 
Leſſee-dath waite in them all, the Leſſor ſhall-have one Wru of-watte 
ſo quod tenet ; and the Writ ſhall notcontain two Texers ; And 
ſuch was alſo the opinion of the Court. The third Exception was 
becauſe that the Writ was brought by the two coparceners, and the 
Heir of 'the third coparcener, without naming of the Tenant by the 
Courteſie. And thereupon Szagg cited the Caſe of 4. Ed. 3. That 
where a Leaſe is made for life, the Remainder for life, and the tenanc 
tor life doth waſte, he in the Reverſion cannot have an Action of watte 
during the life of him in the Remainder. So in this caſe, the Heir of 
the third coparcener cannot have waſte , becauſe the mean eſtate for 
life is.in the Tenant by the courtefie : And to prove that the Tenant by 
the courteſie ought to joyn, he cited 3.Z.3. which he had ſeen in the 
Book it ſelf at large, where the Reverſion of a tenant in Dower was 
granted to the Husband, and ro the Heirs of the Husband, and the 
tenant in Dower did waſte, and they did joynin an Action of waſte,and 
not good. And ſo is 17.E.3:37.F.N.B.5 9. and 22.H 6.25.4. Walmeſley 
contrary : for herein our caſe there is nothing to be recovered by the 
tenant by the courteſie, for he cannot recover —_ becauſe the dif- 
inhereſin is not to him ; and the term is expired, and therefore no place 
waſted is to be recovered : _ and therefore it is not like unto the Books 
which'have been cited ; for in all thoſe the tenant was in poſleſlion,and 
the place waſted was to be recovered, which ought to go to both accor- 
Jing to their eſtates in reverſion. Bur it is not ſo here; for in as much as 
the term is expired, the land is in the tenant Þy the courteſie, and ſo he 
hath no cauſe to complain. And ſuch alſo was the opinion of the whole 
Court,viz.that becauſe the term was ended,that the Writ was good not- 


withſtanding the ſaid Exception. 
Q 2 Then 


as te” ® ac..7 y : | a A "FO: 9 px 7 W . 
ns. Heirs of $'R, Lewkner & Ford's Caſe. 
Then concerning the ou ll matter in Law, which was, Whe- 
ther the Writ were well br t againſt the ſecond Leſſee, or whether 
it ought to have been brought againſt the firlt Leſſee ; It was argued 
by Shartlewortb, that it ought to have been brought” againſt the firſ 
Leſſee ; for when he granted over his term, excepting the trees, the 
Exception was good: Ergo, &c.For when the Land upon which the trees 
are growing, is leaſed out to another, the trees paſſe with the: Leaſe 
as well as the Land, and the property of them is in the Leſſee during 
the. term ; and therefore when he grants his term, hee may well-ex- 
cept the trees, as well as the firſt Leſſor might have done. And that is 
proved by the Statute of Marlebridge, Cap..23. for before that Sta- 
tute the Leſſee was not puniſhable for cutting downe the trees, and that 
Statute doth not alter the properties of the trees, but onely that the 
Leſſee ſhall render damages if he cut them down, &c. Alſo the words 
of the Writ of Walt proveth the ſame, which are, viz. in rerre, do- 
mibus &c. fibi dimiſſis. Alſo the Leſſee might have cut them down for 
reparations, &c. and for fire-wood, if there were not ſufficient under- 
woods; which he could not have done, if the trees had been 'ex- 
cepted. Andin 23. H.8. in Brooke, It is holden, that the excepting of 
the trees, is the excepting of the Soile. And ſois 46. E.3. 22. Where 
one made a Leaſe, excepting the woods, and afterwards the Leſſee did 
cut them down, and the Leſſor brought an Action of Treſpafſe quare 
vi & armis clauſum fregit, &c. andit was good, notwithitanding that 
Exception was taken to it. And itis holden in 12. E. 4. 8. by Fairfax 
and Lirrieroy, That if the Leſſee cut the trees, that the Lefſor 
cannot carry them away, but he is put to his Action of Waſte. Fenxer 
and Falmeſley Serjeants contrary : and they conceived, that the Leſ- 
fee hath bur a ſpeciall property in the trees, viz. for fire-boot, plough- 
boot, houſe-boot, &c. And if he paſſe over the Lands unto another, 
that he cannot reſerve unto himſelte that ſpeciall property in the trees, 
no more then he who hath common appendant can grant-the princi- 
pall, excepting and reſerving the Common ; or grant the Land, ex- 
cepting the foldage. The | ang property of the trees doth remain in 
the Leſfor, and it is proved by 10..#.7.3c. antl 27. H.8 13:5 c If Te- 
nant for life, and he in the reverſion, joyne in a Leaſe ; and the Leſſee 
doth waſt, they ſhall joyne in an Action of Waſt, and Tenant for life 
ſhall recover the Free-hold, and the firſt Leſſor the damages; which 
proves that the property of the trees is in him. -Asto that that he was 
diſpuniſhable at the common law, that was the folly of the. Leſſor ; 
and although it was ſo. at the common law, yet it is otherwiſe at this 
day. For when the Statute ſayes, That the Leſſor ſhall recover da- 
mages for the Waſt, that proves ſufficiently that the property of the 
trees is in him, as the Statute of erron Cap.4. enacts. That if the Leſ- 
ſor do approve part of the Waſt, leaving ſufficient for the Commo- 
X ners. 
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ners: andrh ewithſtanding, that bring an Aſſize, ſhall be 
barred in that Caſe ; and-the Lord may — an Action br hr] a= 

init chem if they break the Hedges by force of that Statute, as it hath 
adjudged; forthe intent of the Statute, was to ſettle the Inheri- 
tance of the Land approved withont interruption of the Commoners : 
And ſo in this caſe. But, Note, that by the Statute of Marlebridge, 
the Leſſor ſhall recover damages for the houſes, &c. which are waſted, 
&c. and yet a man cannot inferre thereupon, that therefore the Leſſee 
hath no Intereſt or property in them; - and ſuch intereſt hath he in 
the trees, notwithſtanding the words of the Statute, (which is con- 
to this meaning, as 1t ſeems.) Andjtherefore 2ere, If there be 
difference betwixt them, and what ſhall be meant by this word 
[Property.] But the damages are given by the Statute in reſpeR of the 
property which the Leſſor 1s to have in reverſion, after the Leaſe de- 
termined. Anderſon Chiefe Juſtice, The Leſſor hath no greater pro- 
perty in the trees, then! the, Commoner hath in the ſoile. almeſle k 
2. - hu 14. and 10:H.7;2. The Leſſor may give leave to the Le 
to cut the trees, and- the ſame- ſhall be a good plea in an Aion 
of Waſt ; and the reaſon of both the books, is, becauſe the property 
of them is in the Leſſor ; and to this purpoſe the difference is taken in 
2. H,7. betwixt Gravell and trees. 42. H,. 3, If a Prioy licence the 
Leſſee to cut trees, the ſame ſhall diſcharge him in Waſt, brought by 
the Succeſſour. But if the Leſſee cutteth down the trees, and then the 
Prior doth releaſe unto him, the ſame ſhall not barre the Succeſſour ; 
andſo is 21. H.6. Alſo he cited Ca/pepers caſe, 2 E1iz. and 44. E.3. 
Stathaw, and 4o. Afſ. 22. to prove that the Leſſor ſhall have the 
Wind-falls. Tfa —_ cutteth down trees, and the Leſſee bringeth 
an Action of Treſpaſle, he ſhall recover but ncroriing to his loſſe, viz. 
for lopping and topping. As to that which was ſaid, Thar'if the Leſſee 
cur'down trees,that the Leſſor cannot take them away,thar is true - for 
that there is a contra of the Law,that if theLeſſee dot hcur them down, 
that he ſhall have the trees ; and the Leſſor ſhall have treble damages 
for them. Alſo he ſaid, That the trees are no part of the thing demiſed, 
but are as ſervants,and ſhall be for reparations. As if one hath a Piſcarie 
in the land of another man;rhe land adjoyning is as it were a ſervant, viz. 
todrie the Nets ; So, if one have conduit-pipes lying in the land of a- 
ther, he may dig the land for to mend the Pipes, and yet he hath no In- 
tereſt,nor Free-hold ; To that which was ſaid, That by the excepting of 
the trees,the land upon which they ſtood is excepted ; It is true, as a ſer- 
vant to the trees, for their nouriſhment, but not otherwiſe; for if the 
Leſſor ſellerh the trees, he afterwards ſhall not meddle with the lang, 
but it ſhall be wholly in the Leſſee, q#i4 /ublata carſa, tollitny effetus; 
And if the Leſſee tieth a horſe upon the land, where the. trees ſtoc 
the Leſſor may diſtraine the ſame tor his rent, and avow.,as upon 
| : | land 
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land within his difirefs, and Fee, and holden of 'bim ; And he ſaid, 
that the leſſor may grant thetrees, but ſo cannot the leſſee ; and there- 
fore he ſaid, Thatthe pr: 7451n the leffor, and not in the leſſee : 
Alſo ifthe leſſor granceth them, they paſſe without Atturnment : Bur 
contrary, ifthe leffor had bata Reve inthem : Alſo ifthe leſſor 
cutteth them'down, his Rent ſhall not be apportioned, and therefore 
they are no part of the thing demiſed : For 16. H. 7. and remps E, 1, 
Firs. Waſte, tntwo or three - mov is holden, Thar if the Waſte be 
done Sparſim in a Cloſe or Grove, the lefſor ſhall recover the whole : 
Then admit that the trees excepted arecut down /parſim ; if the Excep- 
tion ſhall be good, how ſhall thething waſted be recovered, and a» 
gainſt whom > quod mea. Anderſon Chief Juſtice did conceive that 
the Exception was void, and thatthe Aion was well brought ; and 
he ſaid, It was a Knavifth and Fookſh demiſe ; and if it ſhould be 
good, many miſchiefs would fotow, which he would not remember. 
Findhem Jultice was of the fame opinion, and he ſaid, The lefſor might 
have excepted them, -anil ſo take from the leſſee his fire wood and 
Ploughbore, &c. But the leſſee could not granc his eſtate excepting 
the trees, becauſe he had but x ſpeciall intereſt im them, viz. for his 
fire-bote, &c. which ſhall go with rhe land. Periaw Juſtice agreed, 
That as to ſuch a rm property, none can haveit, but ſuch a one 
who hath the ſand; and therefore the-exceptionof the Wood (by the 
leflee $as void. But asto the other rhings, perhaps /if they were Ap. 
ple trees, or other Fruit-Trees theeexception had been Alſo al- 
thoughthe Treesare not let — yet they are after. a ſort by a 
mean, -as annexedro-theland; -and if the Action be brought againft 
him who mate the exception, he cannot-plead thatthey were letunrs 
him, and therefore he doubted of the exception. Rodes Juſtice alſo ſaid, 


- 


Thathe doubred'of the Exception : And he ſaid, That the Book of 
44 E. 3. is, That the lefſee ſhould havethe Wind-falls, and he didnor 
much regard the Opinion of Sterhavs. But eAnderſon Chief Juſtice 
was of opinion, that'thelefſor ſhould /have che Wind-falls. Note, the 
Caſe wasnot adjudged at cthisrime. | 
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nent taken'by Fuller to an Tnditment upon the Statute 
of 1.E1iz.cap. 2. for the omitting ofthe Crofling. of a Child in Bap- 
tifing ofhim. The'Cafe was, That a Miniſter out of his'Cure,at ano- 
ther Church, viz. at Chetmesford in Eſſex did Baptize a'Child AD 

the 
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the Sign of the Croſſe ; forwhich he was indicted. The firſt Exce 
tion was, That the Stature ſpeaks of Miniſters which do not uſe t 
adminiſtring of the Sacrament in ſuch Cathedrall Churches, or Pariſh 
Churches, as heſhonid ufe rg adminiſter the ſame ; that'.chis was not 
the Pariſh Church in which he ſhould uſe the ſame. Sir Juſtice was of 
opinion, Thar it was goad, \natwithitanding that ; for otherwiſe the 
Statute might be greatly defrauded. The words of the Statute are far- 
ther { Or ſhall wilfully or obſtinately, ſtanding in the ſame, uſe any 
other Rule, Ceremony, Order, Forme, &c. 2. He took another 
Exception vpon. thoſe words; For the omitting of the Crofling 
only 1s. put.,, and it is not ſhewed that he uſed any other rite or 
Ceremony, &c. for there ought 20 be fome Poſitive thing. 3. He 
doth.not ſhew the Place or Pariſh where he perſiſted in it, and that is 
mareriall and iſſuable. The fourth Exception was, Becauſe it; was 
Inquifitio capta coram fobanne Peter, Waltero Mildmay, and ſo named 
four of themy by vertne of a Commiſiton directed to them and to 0- 
thers, and doth not-ſhew what others, nec quod ills fuernnt preſentes ; 
and then ifthe Commiſtion were ro them all jointly, and two only were 
reſent, then it was coram non judice; and fo void. 5. The Statute 
ies, That if any Parſon or Vicar; but doth not ſay, being Miniſter 
Dei. The ſixth was, That it was at another Church, &c. mWrgy 
Chief Juſtice, If this Evaſion ſhould be allowed, the Statute were por 
to the purpoſe. The ſeventh was, That.it doth not ſhew where 
the per ings, for that is a ſpeciall thing, and material] apd. ifſua- 
ble. ray Chief Juſtice canceived, That that only was a materialt Ex- 
rg0i0n, and that the other Exceptions were but frivolous ; and were 
not good. 
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1z8 WARREN Caſe. 


9} E Warren demanded by a Writ of Debt in the Common Pleas 
Forry Pound, and upon his Declaration did confeſs himſelfe ſa- 
tisfied of Twenty Pound, - and thereupon Error was brought in the 
King's Bench': And the Judgement reverſed, becaufe by his Declarati- 


on he had abated his Writ ; and he ought to have Judgement according” 
to his Writ, and not accoding tohis Declaration. The Error aſligne 
waginthe Quthawry;; aud it was holden by all the Taſtices,; That itthe 
principall-Record be reverſed for Error, that, the Outlawry. which & 
grounded upon. it ſhall hereverſed allo. 


. but was a collaterall thing, and 
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HE Caſe was in a Prohibition touching Tithes ; and the libell 

in the Spirituall Court was for Corn and Hay, and other things : 

and the Tenant of the land did = to pay in one part of the land, 

the third part ofthe tenth ; and in another part, the moity of the tenth 

of Corn, for all manner of Tithes. "And the Court did incline that the 

ſame was a good preſcription: And a Prohibition was granted to the 
Eccleſiaſticall Courr. 
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Man was poſſeſſed for the terme ofſix years of a Tavern in Lox- 
don, and leaſed the fame unto another for three years ; and it was 
covenanted betwixt them; rhat during the three years, quoliber men/e, 
monthly the leſſee ſhonld give an Account to the leſſor of 'the_ Wine' 
which he ſold, and ſhould pay unto him for 9 Tun ſold, ſo much 
money. And afterwards theleſſor granted the three years which were 
remaining ofthe fix years to another ; and he did requeſt the leſſee to 
account, and he would not ; whereupon he brought an Aion of Co- 
venant; and the Defendant pleaded, That he had accounted to the Aſ- 
ſignee of the three years : and upon that there was a Demurrer joyned. 
And the better opinion of the Court was,that it was no Plea, becauſe it 
was not a Covenant, which did 0 with the land, or the Reverſion ; 
d not'paſs by the aſſignment of the 


"F 


three years. 
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T: was adjudped. That the bringing of a Writ of Error to reverſe a 
Fine by an Infant, during his nonage, isnot ſufficient ; but the Fine 
by Judgement in the Writ of Error muſt be reverſed during his No- 


_ nage. 


Hill. 
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v Writ of Error was brought by W4idal, againſt Sr. John Aſoſton,, 
A becauſe inthe other aQion oy an action of Waſt : The Plaintiff 
there did declare , that he was ſeiſed, and fo ſeiſed demiſit pro rermino 
annorum, &c. and did not ſhew of what eſtate he was ſeiſed ; And 
he did ſuppoſe that it was ad exheredationem ejus, cc. And the ſame 
Beamownt was taken for an exception: as 7. H, 6. A man pleaded a 
Feoffment to two & heredibrs, and doth not ſay, ſus, it is uncertain : 
And in the principal Caſe it ſhall be ſuppoſed , that he hath bur an eſtate 
for life, for it ſhall not be intended chart he hath an eſtate of Inheritance, 
without expreſſing of words to carry an Inheritance. As 7. Af, If 1 
rant a Rent to 7. Sand donot name what eſtate he ſhall have in ir, he 
ſhall have but an eſtate for life. But he ſaid, that the Preſidents are, that 
if the word [ ſeiſed ] had been left out, it had been good enough; 
For by the Book of Eatries, a man may ſay demiſit ] without ſaying 
that he was ſeiſed & demiſir : Butifa min will plead a thing which is not 
necefſary co be pleaded, and miſtake ir , it ſhall make his P.ea naughi: 
3 in Patridges Caſe: Where a ſuite was upon the Statute of Mainte- 
nance, Ir isfufficent to ſay, contra formam Statuts. Bur if he will plead 
ſpecially, the day and place of the Sceatute, and-miſ-pleadit, ic makes all 
naughe. Sic Juſtice, Iconceive that, that is a faule incurable. But 
upon the other (ide it was argued, thatin 21. H. 7, Itis holden,chat he 
might plead qzod demiſt, without that, that he was ſeiſed- and demiſit, as 
there in an ARton of Debt. And therefore it is bur ſurpluſage in the 
principal Caſe. Vide 15. E.4. Agood Caſe, where ſurpluſage ſhall 
not hurt, becauſe it is not traverſable : And he urged that by the Sta- 
tute of 18. E!. the Declaration doth not abate for matter of form : And 
he faid that Counts and Declarations ſhall be taken by Intendment ; 
and it ſhall be intended, chat if he bringeth Waſt, that he hath ſuch an 
eſtate ,, that he may maintain ſuch ARtion. In Adams Caſe, inthe Come 
mentaries, One ſhewed that ſuch an Abbot was ſeiſed , andtharthe 
Land came untothe King by Diſſolution , and that the King beingſeiſed, 
did grant the ſame, and did not ſhew of whateſtate the King was 
ſeiſed, and yet it was holden good. See a good Caſe to this purpoſe, 
18. E. 3. Formedon 58. And he ſaid that the Defendant had pleaded N/ 
waſt fait, and therefore he had by his Plea attirmed the Declaration to 
be good. Bramount, He ought to have ſaid, reverſione inde fibi & hay: 
R aipns 
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dibus , &c. Clenche Juſtice , 1 conceive that the Statute of 18. E/, 
helps that.  S»:r Juſtice, No truly. Ic was adjourned. 


Re 
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' A N Adion of Covenant was brought by a Man, againſt another 
who had been his Apprentize- The Defendant pleaded that he 
was within age. The plaintiff did maintain his Aion by the Cuſtome of 
Loxdon : Where one by Covenant may binde himſelf within age ; And 
Exception was taken to it , That that was a Departure. Daniel, Iris no 
Departure, forby 18. R.2. an Infant brought an Action. againſt Gar- 
dian in Socage,and the G rdian pleaded, that the plaintiff was within age; 
And the plainuff did maintain his Declaration, that by the Cuſtome of 
ſuch a place, An Infant of 18: yeares might bring an Aion of Account 
againſt his Gardian in Socage, and it wasthere holden to be 1 7 9h 
ture. I conceive, that an Infant cannothave an Account againſt his Gar- 
dian, before his fall age : But I conceive that they held, that it was by 
Statute , That an Infant ſhould not have an Account againſt Gardien in 
Socage, until he was of the age of 21. yeares. Fray Chief Juſtice 
was of opinion , that it was no Departure ; Fer he ſaid, it ſhould be 
frivolous to ſhew the whole in his Declaration, viz. That he was an 
Infant ; And that by Cuſtome he might make a Covenant which ſhould 
beinde him ; But q#ere of his opinion, for that many doubt of it. Yide 
the Caſe 118. R. 2. 2 
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A* AQtion of Treſpaſs was brought againſt Fohn Coney , for dig- 
ging of the plaintiffs Cloſe, and killing of 18. Coneys there: 
The Defendant Pleaded as to all the Treſpas, bur killing of two Coneys, 
Not Guilty; And as to them he faid, that the place where &c. the 
Treſpaſs is ſuppoſed, is a Heath in which he hath common of paſture,and 
that he found them eating of the Graſs, and that he killed them and car- 
ried them away, as it was Lawfull forhim todo, &c. Cook , The 
Point is ; Whether a commoner having common of paſture, may kill the 
Coneys which are upon-the ground ; and he ſaid., hemight not. gas 

r 7 
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firſt he ſaid, it is to be conſidered what intereſt he'who hath the Freehold, 
may have in ſuch things as are fere Nature, Secondly , What autho- 
rity a commoner hath in the ground in which he hath common : To the 
firſt, he ſaid, that although ſuch Beaſts are fere Narare , yet they are 
reduced to ſuch propertie when they are in'my ground, by reaſon of niy 
fefdion , which I then have in them , thati may have an ation of 
Treſpaſs againſt him who takes them, as 42. Z. 3. 24. If one have Deer 
in his Park, 8 another takerh chem away, he may have an ation of Treſpas 
forthe taking. 12. H. 8. If a Forreſter follow a Buck, which is chaſed 
out of the Park or Forreſt, a[chough that he who hunteth him, kilteth kim 
in his own ground, yet the Forreſter or Keeper may enter mto his ground, 
& retake the Deer, for the propertie and poſſeſſion which he hath in ir by 
the purſuit, 7. H. 6. 38. It is holden, chat if a wilde Beaſt go out of the 
Park, then the owner of the pou hath loſtthe propertie init. Brook 
thereupon colleRts , that he had a propertie in it whileſt it was in his 
Park, 18. ZE. 4. 14, It is doubted whether a man can have propertie in 
things which ate fere Nature ; But 10, H.7.6. It is holden, that an 
Account hieth for things fere Nature. Vide 14.H. 8. 1, The Biſhop of 
Londons Caſe, and 22. H. 6. 59. as long ms in his ground, they 
are in his poſſeſſion, and he ſhall have an Action of Treſpaſs forthe 
| of chem; and the Writ ſhall be 4;mas /aas, by Newton. And intthe 
Regiſter 102. It is Yuareducent*s cnniculos ſues precij &c. cepit, Bat 
it is ſaid, that he hath common there: What then? Yet he carinot 
meddle with the Wood, Sand, Grafs, but by taking of the ſame with the 
mouthes of his Cattel: If he who hath the Freehold bring an adion 
againſt the Commoner for entring into his Land ; If he plead, Not 
guilcy, be cannot give in Evidence, that he hath Commonthete. 22, Af. A 
Commoner cannot put in Cartelco Agiſt : Sois r2. H. $. And of late it 
was holden in this Court , That where tfe Commoners did preſcribe, 
that the Lord had ufed to put bur ſo many of his Catcel upon the Lands ; 
That it was a void preſcription. Go4frty, Contrary. That it is Lawfull 
for che Commoner to killthem : And he agreed-rhe Caſes which wete 
put by Cook, And he ſaid, that the owner of the ground had not the 
very propertie, but a kind of propertie inthem. 3. H.6. and F. N. B. 
If the Writ of Treſpaſs be, LZuare cuniculos ſuwor, fc. The Writ ſhall 
abate; And yet he hath a propertie in them, or rather 2 poſſeſſion of 
them. I granr, that againſt a ſtranger he might have this ARtion of 
Treſpas, but not againſt the Commoner : for he hath a wrong done uato 
him, by their being upon the Land, and therefore he may kill them, 
although he my not meddle with the Land, becauſe he hath notan 
Intereſtinir ; and yet he may meddle with the profit of it: as 15. H. 7. 
A Commoner may diſtrain damage feaſant. 43. E. 3. Coneys dig the 
Ground and eate the Graſs of the Commoner, &c. I gran, that it is 
not lawfull for the Tenant for life for to kill the Coneys of him, = 
R 2 1at 


4 - Coneye's Caſe. + 
hath a free Warren in the ground. For if a man bring an Aion of 
Treſpas, Luare Warranem ſunm intravit & enniculos ſuos cepit , &&c. 
It is no Plea, that it is his Free-hold, L. 5. E. 4. In Treſpaſs, 2nare clau- 
ſum fregit & canicules cepit» The Defendant ſaid, that the plaintiff 
made lank at will unto ſuch a man, of the Land; and he as his Servant 
did kill the Coneys , and it was holden no Plea , and yetit is there ſaid, 
that by the grant of the Land the Coneys doth not paſs ; but the reaſon 
(as I conceive) is, becauſe it tends to his damage , and therefore that he 
may kill them. And ſo in this Caſe, 2. H.7. and 4. E. 4 If I have 
Common of paſture in Land , and the Tenant plougheth the Land, 1 
ſhall have my ARtion upon the Caſe in the Nature of a qued permittar. 
9. E., 4. If one hath Land adjoyning to my Land, and levy a Nuſans ,” I 
may enter upon his Land and abate the Nuſans. So if a mantake my 
goods and carrie them into his own Land, I may enter thereupon and 
retake my goods.Soif a Tenant of the Freehold plough the Land,and ſow 
the ſame with Corn , the Commoner may put in his Cattel, and there 
whitkeate the Corn growing upon the Land, and may juſtifie the ſame, 
becauſe the wrong firſt begins by the Tenant ;So if a man do falſly impri- 
ſon me,and put mein his houſe, I may break bis houſe to get forth. 21. H.6. 
in Treſpaſs, All the Inhabitants of ſuch a Town do preſcribe to have 
Common in ſuch a field every year after harveſt: And one froward fel- 
low amongſt the reſt will not gather in his Corn within convenient time, If 
the Townlmen put in their Cattel , and they eate the Corn, he hath no 
remedie for it ; And he asked what remedie the Commoner ſhould have 
for the eating of the Graſs , which his Cattel is to have, if he ſhould not 
kill the Coneys ? He cannot take them damage feaſants , for he cannot 
impound them ; Nor doth a Replevin lye of them. 19. E.3.and F.N, B. 
If the Lord ſurcharge the. Common , the Commoner may have an 
AQion againſt him : but ixthis Caſe, he can have no Ation. Gaway, 
Chief Juſtice. He cannot kill the Coneys, becauſe he may have other re- 
medie. Sxir Juſtice , A Commoner cannot take or diſtrain the Cattel of 
a Freebolder damage feafants ; And therefore he cannot kill or deſtroy 
the Coneys, and he hatha remedy ; for he may have an AQtion upon 
the Caſe, or an Aſſize againſt him for putting in of the Coneys, if be 
do not leave ſufficient Common, for the Commoner. Judgment was 
afterwards given for the Plainttf, 
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Arram and Wilkenſon , Sheriffs of the City of Norwich , brought 

1 an AQion upon the Caſe againſt Bradſbawe , becauſe that they 

being Sheriffs of N-. A Capias ad ſatisfaciendum ( and ſhewed at whole 

Suit, and in what ation ) was awarded untothem ; And they, 20. Feb. 

Anno 25- El. directed their. Warrant in writing to three Sergeants of the 

ſame City to arreſt him; by force of which the Sergeants the 26.0f Feb.in 

the ſame year, did Arreſt him in Execution, and that he' was reſcued and 

eſcaped : And that they had ſpent divers ſumms of Money in enquiring 

after him, «d grave damnum eornm, &c. The Defendanr pleaded, Not 

Guilty ; And upon Tryal of the iſſue, a ſpecial Verdi was found, that 
about 20. Feb. Anno; 25. ſuch a Warrant was made by them unto the 

nts, but not 20. Feb. and that the Sergeans by force thereof, aboxt 

26. Feb. did Arreſt him, but not the 26, of Feb. and upon the whole 

matter, there was a demurrer in Law. Taxfield, for the Defendant, and 

he faid, Ic was no Lawfull Arreſt. For by 8. ZE. 4. A Bailiff without a 
Warrantin writing may take goods in Execution,and it is good,if it be by 
commandment, by word onely of the Sheriff ; but he cannot Arreſt the 
body of a man without a Warrantin writing, & ſigillo fgnatum, which 
is not ſhewed here in the plaintiffs Declaration : if one in debt declare 
per fattum ſunm ob! atorium,and doth not ſay, figillo [#0 figillatum, it is 
not good.  2»ere of that, for the Book of Entries is not ſo. Secondly, he 
faid, it muſt be a preſent loſs or damage to the plaintiffs,or elſe they cannot 

maintain the*aRion : They are chargeable, but not charged ; for if the 

Sheriffs dye before he begin any Suit againſt them, xheir Executors 

ſhall not be charged : But if the plaintiffs have been Axreſted, then they 

areendamaged. Thirdly, as to the Verdi&, the foot and foundation of 

the aRion is the wrong; and the wrong here is not found certain ; for it 
is ſuppoſed to be 26. Feb. And alſo that the Warrant was Circa 26. Feb: 

but not 26. Feb. and if it were any day before, then the aRion is main- 

tainable ; but not, if ir were a" after. A manbrings an aRion, of 

Treſpaſs, ſuppoſing by his writ the ſame to be done 1. May; Ifin truth 
the Treſpaſs was defore, then it is good , -but if it were 2, May. or at any 
time after 1. May,then it is not good. It was a great Caſe betwixt Vernon 
and Gray, in an Ejeftione firme , The EjeAment was ſuppoſed 1. May, 

'and the ; did finde the EjeAmentto be Circa firſt May,and adjudged 
not good. If an £Ejettione firme be brought upon a leaſe made 1. 
May, and the Jury finde the EjeAment to be circa 1. May, it is not good. 
Alſo here they could not take him in Execution again , although 
| they 
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they had found him. For if a man be once out of Execution; by 14 
H_ 5. He ſhall not be taken again in Execution for the ſame cauſe, 
The Court held it not material whether he ſhewed or notthat the War- 
rant was ſub ſigillo ſigillat* , and therefore thy did not ſpeak to it. God. 
frey, for theplaintiff , What if they be' not charged, bur chargeable? yer 
they ſhall have their aQtion upon the Caſe, for the wrong done. viz, 
The Reſcous and the Eſcape, becauſe the Defendant ſhall not take ad- 
vantage of his own wrong ; and fo is the opinion of Frowick 13.H. 7. 1. 
Reporter. Duere, For Frowick, faith , He ſhall have an ation upon the 
Caſe or Treſpas for breaking of priſon, againſt him, and ſhall recover 
in damage as much as he loſt by the eſcape , and fo he ſhall be helped, 
and not by taking of him again : And Firzberberr,. in bis Natara 
Breviaum , inthe Writof Exparte tals, holds , that upon an Eſcape the 
Gaoler ſhall have a ſpecial Writ upon the Caſe againſt the Priſoner to 
anſwer for the Eſcape, and the damages which the Gaoler ſhall ſuſtain 
thereby : and it was hoden in a great Caſe, viz. One Holes Caſe: 
That it is not neceſſary to ſhew that there was a recovery againſt them. 
T a»yfeild , bur there it was after a Suit begun, although before recovery. 
Godfrey , they have alſo put it in their Declaration , that they have cx- 
pended great ſums of Money in looking for him ; therefore they have 
ſheived that they were damnified. Tarfeild, it was fooliſh for them to 
ſpend their Money, for they conld not havetaken him again; although 
they had found him. Godfrey , A man ſhall have an ation for fear of 
vexation, or trouble, or charge, as one ſhall have a /arrantia Chara, 
before he be impleaded. A man ſhall have a Cria Clandenda , before 
any breach of the encloſure: As to the Verdi, Itis certain-enough, 
for it faith , Pod trnc & ibidem ſeipſum retnaſſir ; and that cannot but be 
referred to a time certain before. viz. 26. Feb. Taxfeild, It ſhall be 
referred to circa, and therefore ad tunc & ibidem do remiin uncertain. 
Sxir Juſtice, Preſently by the eſcape, there was a wrong done, there- 
fore for that he ay have an ation: Clenche Juſtice ſaid , That he had 
experience in a Caſe of Treſpas: And it was the opinion of almoſt all 
the Judges tof Erg/ard , That if the Treſpaſs ' ſhould be | done 
after the day wherein it is ſuppoſed to be done by the Writ; Yet 
the Writ ſhall not abate, and therefore he ſaid , That the difference of 
the Treſpas done before and after che day ſuppoſed by the Writ, is to no 
purpoſe: Further he faid, that it ftandeth them upon'co have their action 
before they be ſued by the party, at whoſe Suithe was inf Execution ; for 
perhaps; he who was in Execution might dye, and other changes might 
happen, ſo as they mighr loſe all. Tanfei/d, What damages ſhall the 
Sheriffs have here , if chey ſhall recover before any ation be brought 
againſt them, when as iris uncerrain whether ever they ſhall be ſued or 
not ; and ſo uncertain how much they ſhall be damnified ? But not- 
withſtanding all which was faid by Tavfei/d, Judgment was given for the 
Plaintiffs, Hill. 
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ONDON doth preſcribe to have a Cuſtom, That after Verdi 

given in any of the Sheriffs Courts, or ſuch like Coourt there , that 

the Maior may remove any ſuch Snit before himſelf, and as Chancellor 

ſecundum bonam & ſanam conſcientiam moderate it, and it was moved, 

whether it were a reaſonable cuſtom or not, becauſe that after tryal by 

ordinary courſe at Law, he ſhould thereby ſtay judgment. Gaxdy Juſtice, 

k ought to be -before judgment, otherwiſe it cannot be, for the Statute 

of 4. H.4. is, that judgment given in any Court ſhall not be reverſed, 
but by Error or Attaint ; Vide Raſtal, Tit. Fudgment. 
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N an Ejeftione firme upon a ſpecial Verdict, it was found, that one 7ohy: 
Brenne was ſeiſed of a Manor where there were Copyholders for life, 
and by Indenture leaſed a copyhold called Harris Tenure, parcel of the 
Land in queſtion,to Petey and Fobn Blackborow, for eight years, to begin 
after the death of Brenne & his Wife;and by the ſame Indenture leaſed all 
the Manor to them as before : The Copyholder did furrender,and Brenne 
a copy to hold according to thecuſtom of the Manor. ZBrenxe 
and bis Fife died : So as the leaſe of Blackborow was to begin ; Peter 
entred and granted all his Intereſt unto a Granger, and died. Joh» entred 
into the whole as Survivor , and. made a leaſe thereof to the Plaintiff, 
and-the Copybolderentred, and he brought the ation. Shwuttleworth 
forthe plaintiff : The queſtion is, whether the plaintiff ſhall have Harr# 
Tenure, as in groſs , or as parcel of the Manor ? and he conceived, that 
decauſe it is named by it ſelf, that it ſhall paſs as in groſs; for ſo their intenc 
appeareth to be. In 33-H.8. Dyer 48. A Feoffment was made of a Manor 
to which a Villein was Regardanrt, by theſe words, viz. Dedi unam 
acram , &c. And further, Dedi & conceſſt Vilanum meum : and there it 
was holden that the Villein ſhould paſs asin groſs, and that they were 
ſeveral gifts, although there was but one Deed. The ſame Law ſhall 
be of an Advowſon appendant. 14, and 15..E/. Dyer, Husband and 
Wife 
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Wife were joint-tenants in Fee of a Manor out of which the Queen had x 
Rene of twenty pound per annmm , and ſhe by her Letrers patents, in 
Conſideration of Money paid by che Husbaod N did give, grant, releaſe, 
and remiſe unto the Husband and his heirs the ſaid twenty pound Rent, 
babendum & percipiendum t0 him and his heirs; The Husband did 
deviſe the Rent unto another and his heirs,and dyed : Thereit is debated, 
whether the Wife ſhonld pay the Reot or not. ; and it was holden 
that ſhe ſhould pay it , for the deed having words of grant and releaſe, 
it ſhall be SR to the EleRion of the Husband, and for his beſt 
avail how he willtake it; and there is no neceſſity that the Rent be 
extinguiſhed in his poſſeſſion ; for it is a maximein Law , that every 
grant ſhall be taken beneficially for the grantee: fo is it,if it contain words 
of twointents, he may take that which. makes beſt for him. 21. and 
22. H. 6. A deed comprehending Dedi & conceſſi ,, was pleaded 
a< a Feoffment. In5. E. 3- A Rent iſſuing out of Lands in Fee ws 
granted to Tenant by the courtelie, to haveand to hold to him and 
his heirs; Te (hall not be taken as extinR, bur the Rent ſhall go to 
his beires, alchough be himſelf could not have it ; Then in our Caſe, 
becauſe it is more beneficial for the Termor , he ſhall have itingro6; 
And ſo he ſhall avoid the Eſtate of the Copyholder afterwards ; 
and here is an Eletion made by Peter ſo to have it by the grant of 
-his Intereſt over. Our Caſe is not like unto the Caſe of 48. E. 3. 14. 
Where 2 Ceſſavit- was brought, ſuppoſin that the Houſe. was holden of 
the Plaintiff by five Shillings, and the Defendant pleaded, that the Ance- 
for of the Plaintiff, by bis deed, which he ſhewed forth, gave the houſe to 
him'and a ſhop , which are holden by one intire ſervice, and demanded 
judgment , &c- And there it was holden, that that deed did not prove, 
but that the ſhop might be parcel of the houſe , and not a ſhopin. grols 
by it ſelf. And there Finchdon ſaith, That if a man grant the Manor of F. 
to which an Advowſon is appendant, and the Advowſon of the Church of 
F. fo as it is named in groſs , yet it ſhall .paſs as appendaat ; [ 
yeild to that , for there it is not more beneficial for him the one 
way or the other , 2s it is/1n our Caſe. It may be perhaps ob- 

ieted , That the - Plaintiff here; ſhall not recover at all for the 
cauſe alleadged in P/o. Comm. 424. in Bracebridges Cale ,, becaule 
that the ation is brought for a certain number of Acres, as one 
hundred Acres , and it 15- found that the Plainriff bath right bur coa 
moyty of them : But it hath been ruled againſtthac ; viz. chat he ſhall re- 
cover. Walmſley Sergeant contrary, Notwithſtanding that this Copy- 
hold be twice named ; yet it ſhall paſs as parcel of the Manor, and 
not 'as 2 thing in groſs, and there is but one Rent , one Te- 
nure , and one reverſion of both. 45. E .3. A Fine was levyed 
of a Manor unto which an Advowſon was appendant , wherein a 


third part was rendred back to one for life, with divers Remaindets over, 
| And 
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And ſo of the other two parts, with the advowſon of every third part 
as aboveſaid ; and there it is debated who- ſhall have the firſt avoi- 
dance. And it is holden notwithſtanding the Diviſion as aforefaid, and 
the naming of one before the other, - that they are all Tenants in 
common of it : So as if they cannot agree to preſent, that Lapſe 
ſhall incurre to the Biſhop ; and there no Prerogarive is given to him 
who is firſt named, nor any prejudice to the laſt named ; for being by 
one Deed, it ſhall paſſe »»o flars. 14. H.8. 10. ALeaſe was made for 

' a year, Er fie de anno in annum, &c. And there it was debated, whe- 
ther it were a ſeverall Leaſe for every year ; and it was ruled, That an 
Aion might be brought, ſuppoſing that he held for one and twenty 
years, if any force of the ſame Demiſe the Leflee occupy the 
Land ſo long: if I by my Deed grant unto A. and B. the fer- 
vices of 7. D. and by the fame Deed the ſervices of /.S. are alſo gran- 
ted unto them, they are Joyn-tenants of the Services or Seignories : 
So if I leaſe a Manor, reciting every parcell of the Land of the Manor, 
for the whole conſiſts in ſeverall parcels; In 33. H.8. (before remem. 
bred,) It is ſaid, That the Advowſon ſhall be appendant, it the whole 
Manor- be granted, &c. But if it be admitted that there be ſeverall 
Legſes, and that it paſſeth as oo groſſe; yet in the interim du- 
ring the life of Brenne, and his wite, it is one entire Manor. For if _ 
Blackborow had levied a Fine thereof before entry, his Intereſt in the 
Land had not paſſed. And if a Fine be levied of the Manor, and the 
Conuſee render back part to one for life, and another part to another 

for life, the remainder of the whole to a third ; until the Two enter, it is 

one entire Manor in the hands of che Conuſee. If 1 deviſe that my 

Executors ſhall ſell ſuch Lands which are parcell of a Manor, end dye ; 

untill they ſell, it remains parcel! of the Manor : So if the heir ſelleth 

the Manor, that Land ſhall paſſe, for it is but executory, and remains 
[-untill it be executed. Wherefore in the principall Cafe here, 

the Copy-hold is good. The reaſon of the Caſe 33. H.8. Dyer 48. 

is, becauſe before the grant, the advowfon was not appendant to that 

acre onely, but to the whole Manor, and to'that acre as parcell of it. 

Alſo he faid, that the Copy-hold ſhall be good. againſt the Leſſee, be- 

ing granted before execution of his term, when as the Manor was 

entire : For he who hath a Manor but for one year, may grant Co- 
pies, and the grant ſhall be good to bind him- in the Reverſion. And 
if one recovereth an acre, parcell of a Manor before execution, 
it-is parcel| of the Manor, and by grant of the Manor ſhall paſſe. 

Periam Juſtice, But yet now being executed by the death of the Leſ- 

ſor and his wife, it is no part of the Manor if they be ſeverall Leaſes. 

Walmeſley, But the Defendant is in by Cuſtome, by one who is-Domi- 

nus pro tempore. eAnderſon Chief Juſtice, The Caſe of 48. E.3. is like 

our Caſe. And I conceive clearly here is no ſeverance; bur if there had 
*$ been 


10 Green and Harri's Cafe. 
been any ſeverance, it had been otherwiſe ; but I doubt of the other 
point. Periam Juſtice, In 13- H.4. the difference is taken betwixt a 
grant of a Manor na cum advocatione; anda grant of a Manor, et 
w/terixs, a grant of the Advowſon. In 14. Eliz, Dyer 311, in the 
Caſe of the Lord Cromwell! and Andrews, it is moved, If a man bar- 
gain and ſell, give and grant a Manor and Advowſon to one, and 
afterwards levieth a Fine, or inrolleth the Deed, - Dyer held, that 
the Advowſon ſhall paſfe by the Bargain and Sale, as 1n groſs before 
that the Deed beenrolled. But I conceive, that it cannot paſs if the 
Deed be not enrolled, and then it ſhall paſs as appendant, by reaſon 
of the intent of the parties: and ſo in this Caſe. And for the laſt 
matter, I conceive, very itrongly, that when the. Leaſe which is exe- 
cutory takes effeR, that it ſhall avoid the Copy-hold; - for although 
at once, viz. during the expecancy of the ſaid Leaſe, to begin ata 
day to come, the Copy-hold be not -extint; yet now he may 
ſay, Thar all times, as-in reſpe& to him, the Copy-hold Cuſtome was 
broken. I hold, That a Tenant in Dower ſhall not avoid a Copy-hold 
made during the Coverture ; and. ſo it hath-been adjudged in the 
Kings Bench. Burt I conceive, there is a differgace berwixt that Caſe,and 
the Caſe-in queſtion; -far- in that Cafe the title of the wife to. have 
Dower is not conſummate till the death of the Husband. Anderſen Chief 
Juſtice, I can ſhew you an Authority, That if I grant unto you ſuch 
Land, and the Manor of D. there the Land ſhall paſs as parcell of 
theManor. Periam, True there, for it doth enforce the grant. 
Bur here the intent of the parties doth appear, and the ſame is to be 
reſpe&ted.: Anderſon, But their intent ought to be according to the 
Law: as in 19. H.8. it is holden it ſhall be in a Deviſe.; Ander/on, 
upon the Argument of this Caſe, ſaid, That if a Warranty. be to a 
whole Manor, and alſo to an Advowſon, the party cannot have 
Two Warrantia Charte. Periam, If he had further ſaid in the Deed, 
That his intent -was that it ſhould be- ſeverall,, the ſame had alte- 
red the Caſe: | Anderſon, No truely; becauſe his intent did not 
ſtand with the-tale of Law. As if a man deviſe that his Lands ſhall 
be ſold, : and doth not. ſay by whom, 'it is void, and yet the intent 
is expreſſed. If the Leaſe had been by ſeverall Deeds, Periam 
ſaid, The Copy-hold- had -beene ſevered. Windham denied that, 
ED the Deeds bee delivered at one time. Tt was adjour- 
ned. 


Hill 


* + Fill. 29. Euiz. 


Hill. 29. Eliz, In the Common Pleas. 
148 - 


AY Information was upon. the Statute |of 5. & 6, F. 6. for buy- 
ing of ſeed Corn, having ſufficient of his own, and not bring 

ing ſo much unto the. Market of his own corn; and a generall iſſue 
was found upon it: And it was delivered for Law to the Jury by the 
Juſtices, That a Contra& in Market, for corn not in the Market, or 
which was not there that day, is not within the Branch of the Statute. 
But if corn or graine be in the Market, although that the Contract 
be made in a houſe out of the Market, and delivered to the Vendee 
out of the Market, yet it is within the Statute. And in the Argumenr 
of that Caſe, Andoſem ſaid, That the Market, ſhall be ſaid, The place 
inthe Town where it hath uſed to be kept, and not every place of the 
Town;. Anda Sale in Marker overt in London, ought to be in a Shop 
which is open to the ſtrbet, and not in Chambers or inward rooms, 
otherwiſe the property is not altered. And fo it is of all Statutes, in 0- 
pen Markets. And the Recorder -of- Loudon ſaid, That ſuch was their 
Cuſtome an Longon. 


—— - —_ n _—_— — 


- — 


PI 


lf" 


Hl. 2 g. Eliz.in the Comman Pleas. 
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t was holden by Anderſon chiefe Juſtice, That if one deviſeth Lands 
F:; the heirs of /. S. and the Clerk writes1t to 7. S.” and his heirs, 
that the ſame may be holpen by averrment, becauſe the intent of the 
Deviſor is written, and more ; And it ſhall be naught for that which is 
againk his intent, and againſt his will, and good for the reſidue, Byi 
if a Deviſe beto /. S. and his heirs, and it is written but to the heirs 
of 7, $. there an averxment ſhall not make it good to 7. S. becauſe 
it is not in writing, which the Sratute requires : and fo an averrment 
to take away ſurpluſage is good, but not to eacreaſe that which is 


defeRive in the Will of the Teſtator. 
Tone - - ,» #6cb. 
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Mich. 29. Eliz, in the Common Pleas. 


. 150 
| Feoffment was made unto A. unto the uſe of yias, 0af his wife, 
A. diſ-puniſhable of Waft —__ C_ lives ; one died, and the 
Survivor committed Waſt; It was the opinion of the whole Courr, 
that an Aion of Waſft would not lie by him in the Reverfion; for ic 
is a Priviledge which is annexed to the Eſtate, which ſhall continge as 


tong as the Eftate doth continue. 


Mich. 29 Eliz, in the Common Pleas. 


| IAl 

A.vrants aunzalem reddizum our of Lands in which he hath nothing. 
The opinion of the Court was, That it is a good grant of an Annui. 
ty by theſe words (anuwalem reddirum.) But whether the Husband ſhall 
have a Writ'of Annuity after the death of the wife for an Annuity, 
during the Coverture, they were in ſome doubt; becauſe it is but athing | 
in AZoa, as is an Obligation : Otherwiſe were it of a Rent which ſhe 
had for life : Note, in pleading for a Rent, he ſhall plead , That he 
was ſeiſed, &c. 


— —_— 


Mich. 29. Eliz, in the Common Pleas. 


152 - WiwnxFzlLD's Caſe. 


Iwkfeild deviſed Land in Norfo/k, to one Winkfeild of Lon- 

don, Goldſmith, and to his heirs in Fee. And afterwards 
he made a Deed of Feoffment thereof to divers perſons unto the uſe 
of himſelfe for life, without impeachment of waſte, the Remainder 
unto the Deviſee in fee. Bur before he ſeated the Deed of Feoffment, 
he asked one, if it would be any prejudice to his Will ; who anſwe- 
red, No. And the Deviſor asked again, if it would be any prejudice 
becauſe he conceived that he ſhould not live untill Livery was made. 
And it was anſwered, No. Then he ſaid, that he would ſale it for 
his intent was, that his Will ſhould ſtand ; And afterwards Livery 
was executed upon part of the Land, and the Deviſor died. Rodzy 


and 


Norru and Salizburies (aſe. 123 
and Periarp Juſtices ; The Feoffment is no Countermand of the Will, 
becauſe was to one perſon : but perhaps it had been otherwiſe, it 
it ha&been to the uſe of a ſtranger, although it were not executed. 
Anderſon Chiefe Juſtice, and others, the Will is-revoked in that part 
where the Livery is executed. And he ſaid, It would have been a 
queſtion, if he had ſaid nothing. And all the Juſtices agreed, That a 
man may revoke his Will in part, and in other part not. And he may 
revoke it by word ; and that a Will in writing may he revoked by 
word. Periam (aid, It is no revocation by the party himſelfe, but the 
Law doth revokeit ; to which #indham agreed. But he ſaid, Thar if 
the party had faid nothing when he fealed the Feoffment, it- had 
been a revocation of the party, and not of the Law. Periam, If the 
be Simgnc's 5: ſo as he cannot prove the words ſpoken art the ſealing 
of the ent, the Feoffment will-deſtroy the Will; and fo he 
ors to Anderſon, who did not deny it. All this was delivered by the 

ces upon an Evidence given to a Jury at the Barre. 


—— — 
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Mich. 29. Eliz. in the Common Pleas. 


223 


Ote ; That it was ſaid by Anderſon Chiefe Juſtice. That if one 
intrude upon the poſſeſſion of the King, and another man en- 
treth upon him, that he ſhall not have an Action of Treſpaſle; for 
he who is to have treſpaſſe, ought to have a poſſeſſion; and in this caſe 
he had not, for that every Intruder ſhall anſwer the King for his time; 
and therefore he ſhal not anſwer to the other party : To which, ”/a/me- 
and Feyner, Serjeants a . Periamdoubred of ir; for he cor> 
ceived, That he had a pofleſtion againſt every ſtranger. Snagg Serjeant 
conceived, That he mighr maintain an Aion of Treſpaſſe ; but Yin«- 
bam and Rodes Juſtices, were of opinion that he could not maintain 
Treſpaſs. Yalmeſley, he cannot ſay inthe Writ, Laure clauſam fregit, 
&c. Rodes vouched 19. E.4. to maintain his opinion. 


* 
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Mich. 29. Eliz. in the Common Pleas. 


15:4 NokKR1s and SaLISBURIE's Cale. 


Nan Action of Debt upon a Bond, the Caſe was this, Norris was 


poſſeſſed of wools, for which there was a contention betwixt = 
| Defen- 


134 Norruand Salisburies Caſe. 
Defendant, and one 4. And Norrs promiſed A. in conſideration 
that the goods were his; and alſo that he ſhould ſerve protefſe upon 
Saliſbury out of the Admiral Court, that he would deliver eg to 
A. And afterwards hedelivered the goods to Salirbury the Defendant, 
who gave him Bond with Condition to keep him harmleſſe from 
all loſſes, charges and hinderances, concerning and touching the ſaid 
wools. Afterwards A. ſerved proceſſe upon him, and he did not deli- 
ver to him the goods : for which A. brought his Aion upon the Caſe 
againſt” Norris, who pleaded, That he made no ſuch promiſe, which 
was found againſt him, And afterwards, Norris brought an Action 
of Debt upon the Bond againſt Salisbary, becauſe he did not ſave 
him harmleſſe ' in that ARion upon the Caſe. And the opinion of the 
whole Court was, That the Action of Debt would not lie, becauſe 
that the Action upon the Caſe did not concern the wools" directly; 
for the Acton is not brought but for breach of the promiſe; And 
that is a thing of which the Defendant had not notice, and it was a 
ſecret thing not concerning the wools, but by circumſtances, and ſo 
out of the Condition. Ankorſes Chiefe Juſtice ſaid, That if A. pro- 
miſe B. in Conſideration, that B, is owner of goods, and hath 
them, to deliver them to C. the ſame may be a good conſideration; 
yet he ſomewhat doubted of it. But Walmſley did affirme it to be a 
good Conſideration. 


EIS AA 


Mich. 2g Eliz, in the Common Pleas. 


195 


T was holden by the whole Court, That .in an Acton of Treſpaſſe, 
It is a good plea in barre, That the Plaintiffe was ;barred in an 
Aſlize, brought by him againſt -the Defendant, and iſſue foyned up- 
on the Title; But otherwiſe, if it were upon the generall iſſue ; viz. 
Nul tort, nul diſſciſin; For then it might be thar the Plaintiffe was ne- 
ver ouſted nor diſſeiſed; and ſo no cauſe-to recover : In which caſe, 
it was no reaſon to put him from his Writ of Right. 


Bragg's Caſe. 


Mich.29. Eliz, in the Common Pleas. 


Intratur Mich.27. Rot.1627. 


156 BracsG's Caſe. 


Woman having cauſe to be endowed ofa Manor in which are 

Copy-holders, doth demand her Dower by the name of certain 
Meſluages,certain Acres of land,and certain Rents;and not by the name 
ef the third: part of the Manor, and ſhedoth recover, and keeps Courts, 
and grants Co y-holds : It was holden by the whole Court, that in ſuch 
Caſe that the Grants were void, for ſhe hath not a Manor, becauſe 
ſhe hath made her demandas of a thing in groſſe. Otherwiſe, if the 
demand had been of the third part of the Manor, for then ſhe had a 
Manor, and might have kept Courts and granted Copies. And the 
pleading in that Caſe was, That ſhe did recover the third part of the 
Manor per nome» of certain Meſſuages,and Acres,and Rents ; which was 
hoſden to be no recovery of the third part of the Manor. 


— 
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Hill-29. Eliz. in the Common Pleas. 
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Ote,it was holden for Law, That the Juſtices may increaſe, but 

not decreaſe damages, becauſe the party may have an Artaint, 

and ſo is not without remedy.But note, contrary by Anderſon and Per;- 
am Juſtices. / 


——————_— 


Hill. 3 9. Eliz, in the Common Pleas. 
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tare Fenner moved this Caſe, That the Lord ofa Manor doth 

preſcribe, That if the Tenant do a Reſcous, or drive his Cattel off 
from the Land when the Lord comes to dittrain, that the. Tenant ſhall 
be amerced by the Homage ; and that-the Lord may diſtrain for the 
ſame. Anderſon Chief Juſtice did conceive it might be a good cuſtome: 
and ſo alſo was the opinion. of Rees Juſtice ; and he vouched 11 H. 7. 
where the Lord had Three Pound for Pound-breach. Fenner, It is ex- 


tortionjf the amercement-be not for a thing which is a commonNuſans; 
| apes 


136 Giles and Newton's Caſe. 
and cited 11 H, 4. to prove it. Periam Juſtice ſaid, That hee aid 
well. | 


DT ee. 


Paſch. 28 Eliz, In the Common Pleas, 
| Rot. 1962. 


159 Girzg's and NewrToN's Calc. 


E Caſe was, That the Queen ſeiſed ofthe Manor of Gaſcoigne, 
and ofthe Graunge called Gaſcoigne Graunge in D. did grant all 
her Lands, Tenements, and Hereditaments in D. and it was adjud 
by the whole Court, that the Manor did not paſs. And ſo Anderſon 
Chief Juſtice ſaid it is, ifit were in the Caſe ofa common perſon ; but 
an Advowſon ſhall paſſe by the Feoffment of the Manor withoutDeed, 
without the words cum pertinentiss, for that is parcell of the Manor ; 
which the whole Court granted. 


Paſch.23. Eliz; in the (ommon Pleas. 


-160 

?. $. was arreſted by force of a Latirat out of the King's Bench, at 
the Suit of 7. D. and the Sheriffe took an Obligation of him with two 
Sureties, upon-condition that he appear ſuch a day in the King's Bench, 
and alſo that ad r»nc & ibidem he anſwer the faid 7.D.in a Plea of Tre(- 
paſs. It was moved by Rodes Serjeant, That the Obligation was void by 
the Statute of 23. H. 6. by which Statute no Obligation ſhall be ſaid to 
be good, if not for appearance only ; and this Obligation is for ap- 
pearance, and alſo that he ſhall anſwer to F.D. which is another thing 
then is contained in the Statute, and therefore it is void. But all rhe 
Juſtices were of opinion, That the Obligation was good, notwithſtand- 
ing that ; becauſe that the words of the Writ directed to the Sheriffe, 
are 2nod capias ſuch a man, Ira qued habeas corps ejus hic, ſuch a day, 
ad reſpo mtali, ina Plea of Treſpaſſe; and ſo nothing is con- 
tained in the Bond, which is not compriſed within the Writ directed 
unto him, but if any other collaterall ching be put into the Obligation, 
then the Bond ſhall be void for the whole. 


zl, Eliz. 


S trangden ad Barnell's (.: aſe. 7 


31. Elix, ,in the Common Pleas. 


161 BucKHuRsrts Calc. 


Eſſee for ten years granted a rent charge unto his Leſſor for the 
L years: Afterwards the Leſſor granted the Remainder in Fee to the 
Leſſee. It was the opinion ofthe whole Court that therrent was gone 
and extin&, becauſe the Leſſor who had therrent, isa party tothe, Dey 
ftraRion of the Leaſe, which is the ground of the Ren. 


——_— 


29. Eliz. In the King's Bench.” 
162 ALLEN and PATSHALL's Caſe. 


A Copy-holder doth ſurrender unto the afe of a Stranger 
for ever; and the Lord admits the Surrendree to have and to 
hold to him and his Heirs.' []t was adjudged. in this Caſes) That if ir 
were upon a deviſe, that ſuch a one ſhould have the Copyhold in Fee ; 
and afterwards a ſurrender is made unto the Lord to grant the 'Copy- 
hold according to the Will; and he grantsit in Fee to bim and his 
Heirs, that the Grant is good. Burt quzere inthe firſt Caſe, for it was 
there but a bare Surrender only. 94 ih! h 
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Mich. 27,28. Eliz, in the Kmg's Bench. 
163 SFRANGLEN andBarNELL's Caſe, 


N Action of Trover and Converſion was brought of Goods in 
Ipſwich; the Defendant pleaded, That the Goods came to his 

hand in Damwich in the ſame County ; and that the Plaintiffe gave us- 
to him the goods which came ndicdeads in Danwich, abſg, hoc that he 


is guilty of any Trover,andCoriverfion of Goods in /p/wich.And by the 
Opinion of the Court, the ſame is a good manner of Pleading by rea- 
ſon of the ſpeciall Juſtification. Yide 27. H. 6. But when the Juſtifi- 
cation-is generall, the County is not traverſable at this day. Yide 19. 
H.6.6, & 7. t | 


T Mich, 


8  Zouch and Bamport's Cofe. : 


Mich. 27. Elixz, in the Kings Bench. 
164 -- BaxronandEpwony's Caſe: 


A N Infant and another were bounden in a Bond for the Debt of 
£"'YF. the Infant : The Infant at hisfull age did affame to fave the'other 
wi harmeleſſe againſt the ſaid 'Bond ; -afterwardythe Infant died.- It 
w4s ref6lved by the whole'Courr, that upon this Aſſumpfit. wy Aron 
upon the Caſe would lie againſt the Execators ofthe Fnfane.” But if a 
Feme Covert,and another at her requeſt had been bounden in ſuch a 
Bond, and after the death of her Husband, ſhe had aſſumed to have 
ſaved the other harmeleſſeagaink ſuch: Bond, ſuch Afſumpſit ſhould 
not have bound the Wife. © * ; 


. 
* # " ” x . 4 . * 


ED — —— th. 4 *" — — 
je h 


rinit.2g. Eliz, m the Common Ple 45. 


073; Ir VELO 07 * T2314 
26. «4 4.7) 165: Zoucn and BauyoRT's Caſe 


"His'Caſe was moved, When the Defendant pleads in Bar to the 

Aion, and the Plaintiffe replies, and the Defendant doth de. 
mur ſpecially upon the Replication, and the Bar is inſufficient; Whe- 
ther the Juſtices ſhall give Judgment upon the Replication, or ſhall re- 
ſort unto the inſufficient Bar, the Replication being alſo inſufficient > 
And the opinion of che Court was, That when the Action is of ſuch a 
nature, thatthe Writ and the Count doth comprehend the Title, as in 
© ny up _- like. ONE there is C_—_ title for the 

emandant by the Writ and the Count, ſo as the Judges may fafel 

proceed © fadgemndnt for the Plamtiffe, there they Fj Re Fo 
Barr. Contrary in Caſes where the Title doth commence only by the 
Replication, as in Afﬀize, 'Treſpaſs,and the like. * 


_—m—_ 


_ 4o-Elix; in the Exchequer. - 


«Gs u2t 166 | 
Ote,it. was faid by Sir Francis Bacon the King's Solicitor, That it 
was adjudged 40. Eliz., in the Exchequer, That where the Kins 
had-made a Leaſe for life, who was ouſted by a Stranger, that the ſame 
EY | ſhould 


ad. Lie adhd 
- * 


Protter's (aſe. Harding's (aſe. ng 
ſhould be faid a Piſleiſin of the particular eſtate, . againſt the com 
Acorn is, That a aan cannot be difleiſed of leſle eftate ofa 


"IR 


——_ 
D —— 


40. Eliz, 'in the'Kmes Bench. 


167 
T was holden and adjudged by Popham Chief Juſtice of the Kin 
[| Bench, That where a Leaſe was made unto the Husband and Wik 
for their lives, the remainder to the Heirs of the Survivor,that the ſame 
was a good remainger, notwithſtanding the uncertainty, and that in 
that Caſe the Husband after che death of the Wife ſhould have Judge- 
ment to recover the Land : 


33+ Eliz, in the Common Pleas. 


168 PROCTE R's Calc: 
was adjudged in-this Caſe, That the Lacheſs of the Clark in not en- 
;wriag of the Kings Silver, ſhall not” prejudice the, King or the 
Crowne. : 


: 


— ————__—_— 


; 30 Eliz, In the Rimes Bench. 


169 HaRrDpin;G's Cale. 
T was holden by the whole Court of Fo Bench(as it was reported 
K by,Sir Robert Hircham Knight) That if a man make a Leaſe of 
Copy-hold land, and of Free-hold land, rendring Rent; and the Co- 
hold deſcends to one, and the Free-holdto another, that the rear 
l-be apportioned, 


ho Em 


Trinit.25.Eliz, in the Common Pleas. 
Rox. 1702, 
170 LEONARD and STEPHEN's Cale: 


N Treſpaſs, the iſſue joyned was, Whether it were a Feoffment or 
not ; and upon Evidence to the Jury, the Caſe appeared to —_ 
KEE T 2 Thar 


= oO r j o , 
140 - Leonard and Stephen's (aſe. 
That there was Leſſee for years, and afterwards the Leſſor made a Deed 
of Feoffment, in which ods of -Confirmation, and in the end of 
the Deed, there was a ſpecial Letter of Arturney to make Livery tothe 
Leſſee for years,and his heirs. Andit was agreed by all the Juſtices 
That the Leſſee for years had Eleion to take the ſame by way of con- 
firmation, or by Feoffment; and that the Law doth ſuſpend and expe& 
untill he hath declared his pleaſure. And it was further adjudged, 
That when he hath made his EleRien, to take it by Livery, that it 
' ſhall bea Feoffment, ab initio ; and by the delivery of the Deed in the 

mean time, nihil operatur. 


—_— 
— 
- * v4. hs | 


| Tt CA Tan wel anne. rl 
. Mich. 31, Eliz, in the ( ommon Pleas... 


171 

A Copy-holder did alledge the cuſtome to be, That the Lord of the 
A Manor might. grant Copies.in Remainder with the aſſent of the 
Tenants, and not otherwiſe : and that Copies in remainder otherwiſe 
granted ſhould be meerly void, The queſtion was, Whether it were a 

ood cuſtome 2 The Juſtices did not deliver any opinion in the point. 

ut Yalmeſley Serjeant, ſaid, That it was a-void cuitome ; for a Copy- 
hold Eſtate is an eftate of which the Law doth nottake notice, and -Co- 
py-bolders are meer Tenants at will by the .common Law ; and there- 
fore to ſay, That he who hath not an intereſt ſhould have me at his 
pleaſure, aſwell as I who am intereſſed ſhould have him %my pleaſure, 
15 prepoſterous and repugnant to reaſon: as 2. H.4.27. A cuſtome that 
the Commoner ſhall not uſe his Common before that the Lord hath 
put in his Catte],is not good, for the Commoner hath an intereſt in the 
Common, which is notreaſonabſe to be reſtrained at the pleaſure of a- 
nother; and 19. E/iz.:' Dyer 257. Acuſtome that a man ſhall not de- 
miſe or leaſe but for fix years is a void cuſtome. Shartl/eworth Serjeant 
contrary, and he faid, That the-reaſon that this Copy-hold is not with- 
in Zitt{ctons Eſtates by Copy, is no! reaſon;; for by the fame (reaſon 
you may overthrow a dal" Pate Eſtates. And-he ſaid, "That this 
cuſtome might have a lawſull beginning, and it ſeems to bee grounded 


upon the reaſon of the common Law, that a remainder ſhould not be 
withour the aflent of the particular Tenant,” and therefore it is a good 
cuſtome. And ſo is the cuſtome, that a Woman ſhall not have Dower 
if ſhe do not <laim it within a year and a day. Anda cuſtome, that a 
free Tenantfhall nor ! alien-without a furrender: in the Court of the 
Lord, is a good cuſtome. It was adjourned. 


31. Eliz. 


My s Caſe. Halton's Caſe. 14.1 


31. Eliz, in the King's Bench, 
172 Sir RaLPpy EGERTON's Cake : 


'YPon a ſpeciall Verdict the Caſe-was, this, A man being Tenant for 

life in the right ofhis Wife, he made a Deed of Feoffment Haber- 
dam to the Feoffee and his Heirs, ad ſol/nm ops & nuſum of the Feoffee 
and his Heirs for the life of the Wife; and the Court was cleer of opini- 
on, that it, was a forfeiture, becauſe the Habendam is abſolute ; and the 
uſeis Mother clauſe ; and although he doth not limit the uſe but for life, 
yet = Law limits the remainder ofthe uſe to the party who maketh the 
Feoffment. 


Trinit.29. Eliz, in the King's Bench. 
173 Ma Y E's Cale. 


Tf a man ſendeth a Letter by a Carrier to a Merchant for certain Mer- 
chandizes to ſend them to him by the Carrier, receiving certain mo- 
nies ; and the Merchant ſendeth the Goods by the Carrier, without the 
receipt of the Money , the fame ſhall not bind the Buyer (as it 
was holden by the Court) becauſe -it was 'but a conditionall Bar- 

ain, and it was the folly ofthe Merchant to truſt the Carrier; and 

erefore in that Caſe the Vendee was admitted to wage his Law. And 
ſoifone writeth for Wares, and the party ſends them by the ſame Car- 
rier, yet if the Carrier doth notdeliverthem, the other may wage his 
Law mn ſuch Caſe. 


es .* 


Mich. 30. Eliz, in the Common Pleas. 
1794 HaLrT o N's Caſe: 


s og E caſe was, That a Recognizance was acknowleged- before Sir 
N. Read, one of the Matters of the Chancery. The Recognizee 
died before the ſame was enrolled. And whether it might be enrolled at 


the Petition of the Executors of the Recognizee was the queſtion? And 
w_ - 


142 Blaprove aud Wood's Caſe, 
itwas agreed by all - the Juſtices, That the ſame might be enrolled , 
for it was like unto the Conuſans of a Fine before a Judge, which 
might be removed out of the hands of the Jud by a Certiorari, and 
yer it is no record untill it be' perfeted.” And at that time, it was 
doubted whether the Chancery might help a man who was a purcha- 
ſer for valuable conſideration, where there 'wanterth the word [heirs] 
in the Deed of purchaſe : But it was agreed by all the Juſtices, Thar 
after a Fine'is levied:of Land, Thar the 'Chancery may compel the 
Tenant to .attorne, w | 


— ————— 


Trinit. 31. Elix; inthe Common Pleas. 
Rot. 1704. | 


_—_— 


175 Haagevt and Woody's Calc. 


| þ Treſpaſs, the Queſtiowwas, If a Copy-hold - was furrendred, or 
not. And the cultomewas alledged to be, That a Copy-holder 
might ſurrender out of the Court to the Steward out of the Manor, 
And the Steward was retained onely' by word, but had no Patent. 
Walmeſley, He may be Steward by word well enough. But Windham 
and Anderſon held That he might be 'Stoward Þy word onely in paſ- 
£&ffion, thatis, when be:holds a'Coure inp on; But he-cagngr 
be Steward ont of :Court without n Patent., becauſe he is then out of 

feflion; And: therefore, it was the opinion of the whole Cour, 

_ the ſurrender:ont of 'Court [to the Steward by word, was not 
good. 


_—_ _—— 


FHll. 36. Eli, inthe Common Pleas. 


176 

AS Summons of a Copy-holder to appear at the Lords Court was 
at the Church ; and thereupon the Copy-holder did not appear: 
And it was the opinion of the whole Court, that the ſame was no 
cauſe of forfeiture of the Copy-hold, becauſe it was not eſpecially 
ſhewed to be the Cuſtome : And it ſhall 'be hard to make it. a For- 
feiture; for perhaps the Copy-holder had not notice of it, And 
to that purpoſe was vouched the: Lord Dacres and: Harleſtons caſe. 
And they held, that -notice ought, to be ;given to the perſon ; and 
the Refufall muſt be willfull; for if a Copy-holder be demanded 
his rent, and he ſaith, that he hath it nor, the ſame is no forfeiture, 
| bur 


Shipwith and Sheffeild's Caſe. 143 
but the denial! onght to be a wilfull deniall ; and fo it was faid to 
have been adjudged in one Finters Caſe. 


C— 


-— Trmtit. 1. Jacobi in the Common Pleas. 
| Ros. $54. 


1797 SAPLAND and RIDLER'S Cale. 


Aa long Arguments on both fides, It was adjudged by all the 
'& Juſtices in this caſe : That where the Cuſtome ot a Copy-hold 
Manor was to admit for life; and in remainder for life, at any time 
when there was but one Copy-holder for life in poſſeſlion; and du- 
ring the minority of the Heir within fourteen years, the Gardian 
io Socage in his own name did admit a Copy-holder in Remainder 
for life, That the fame was a good admittance according to the Cu- 
tome :; And that he was a ſufficient Dominn pro tewpore as to this 
purpoſe. Although it was objected by Walmefley, That the Gardian 
is but Serves, not Dominue. But beeauſe it was agreed that he 
.had a lawfull Intereſt, the admittance was good, and fo it was ad- 


judged. 


——— A 4 _ __— _ 


33+ Eliz, In the Common Pleas. 


198 SHIPWITH and SHEFF1ELD's Caſe. 


He Cuſtoame of a Copy-hold Manor was, That a teme Coverc 
might give Lands to her Husband. And. if it-were a good Cu- 
. ſome, or not, was the Queſtion ? Fleetwood. The Cuſtom is good, 
and vouched 12, # 3. That in York there is ſuch a cuſtome, That the 
Husband might give the Land of his own purchaſe to his wife during 
the Coverture ; and it is a good Cuſtome, That an Infant at the age 
of fifteen years may make a Feofiment, 29. E.z. and the ſame is good 
at the Common Law; and yet the fame all began by cuſtome. Bur 
the Court was of opinion, That the Cuſtome is unreaſonable, becauſe 
it cannot have a lawfull Commencement. And Anderſon Chiefe Ju- 
flice ſaid, That a Cuſtome that an Infant atthe age of feven years 
might make a Feoffment, is no good cuſtome ; becauſe he is not of 
ape of diſcretion. And in this caſe art Barre, It ſhall be intended that 
the wife being ſb perfor viri, did it by the Coheriſon of her Huſ- 
band; The ſame Law is of a Caſtome, That the wife may leaſe to 


her 


144 _*' eMich.29.Eurz.;. 
her Husband. F /eerwood urged, That the cuſtome might be good, be. 


cauſe the wife was to be examined by the Steward of the Court; asthe 
manner is upon a Fine,to be examined by a Judge. To which the Court 


ſaid, nothing. 


v1 


— 


31. Eliz, im the King's Bench 


HEH I79 
AX Action upon the Caſe upon: an"Aſſwmpſit was brought. - And 
.the Plaintiff layed his Action; That ſuch a one did promiſe him, in 
reſpec of his labour in another Realme, &c. to pay him his content- 
ment. And he ſaid, That Twenty five Pound is his contentment, and 
har he had required the ſame of the Defendant. Cook moved inarreſt 
of Judgement ; it being found for the Plaintiffe,upon Non eAſſnumpſi 
pleaded,that no place was alledged where the contentment was ſhewed : 
And the opinion of the Court was againſt him ; for Gaway and Wray 
were of opinion, that he might ſhew his contentment in any Action}; 
and ſoitis, where it isto have ſo much as he can prove, he might 
prove it in the ſame Action. Cook ſaid, That it had been moved in ſtay 
of Judgement inthis Court upon an Aſſ#mpſir,becauſe the requeſt was 
notcertain. Andthat caſe was agreed by the Juſtices, becauſe the re- 
ueſt is parcell of the Aſwmpſit; andthe entire Aſſwmpſir together in 
ſich caſe is the cauſe of the Action; but in this caſe, that he ſhould 
content him, is not the cauſe ofthe Aſ»mpſr, but only a circumſtance 
of the matter ; and it was reſembled to the Caſe of 39. H. 6. where a 
Writ of Annuity was brought for Arrerages againſt an Abbot pro cox- 
flio, &c. And the Plaintiffe declared that the Councel was ad proficu- 
um Domus, and was not alledged in certain; and it was holden that 
the ſame was not materiall, although it were uncertain, becauſe it was 
but an induction and neceſſary circumſtance to the Action : And fo the 


Plaintiffe recovered and had Judgement. 


Mich.29 Eliz. m the King's Bench. 


180 
HE Statute of 23. Eliz.cap.25.is, Lud non licuit alicut to en- 
po Barley, &c. and in the Statute there is a Proviſo, That he 
may ſo do, ſo as he convert it into Malt. The queſtion was, Ifin anIn- 
formation upon that Statute, That the Defendant had converted it 


to Malt, be might plead the generall Iſſue, Not guilty, and give = E- 
Vidence 


The Lady Stowets Caſe, 145 
:Jdence the ſpeciall matter, or whether he ought to plead the ſpeciall 
marcer C lench Juſtice, He may plead, Not guilty, &c for the Pro- 
viſe is parcel, and within. the body of the Statute, as.27.H. 8.2. where, 
upon an Information upon the Statute of Farmors, it is holden by 
Fitzherbert, That the Vicar may plead, Non habuit [ex tennit ad firman, 
contra formam Sratuti, "&c. and yetthe Statute in the premiſes of i 
reſtrains every Spirituall Perſon to take in Farme any Lands, &c. 
afterwards by a Provi/o gives him liberty to take Lands for the\mai 
tenance of bis houſe, &c. As upon the Statute of R. 2. Ifhe dos 
That he did not enter contra formam Starnts, he may give in Evidence 
[that he entred by Title, as that his Father was ſeiſed and died : and the 
ſame is not like unto the condition of a Bond, for that is a ſeverall 
thing ; But the Proviſo and the Statute is but one AR. 


ms 


Mich.29: Eliz. inthe King's Bench. 


| + 181 
A TOte; It was ſaid by Maſter Kemp Secondary of the King's Bench, 
.- Y That there is a Court within the Tower of Londoy, bur he aid, 
 Thatit was but a Court Baron; and ſaid, That he can ſhew a Judge- 
ment, That no Writ of Error lieth of a Judgement given there. And 
itwas a queſtion, Whether Proceſs might be awarded to the Lieutenant 
ofthe Tower for Execution upon a Judgment given in the KingsBench, 
becauſe the Defendant was removed and dwelt within the [Ferty of 
the Tower? And it was ſaid, It could not ; butthe Writ ought to be 
awarded to the Sheriffs of Loxdox ; and if they returne the Liberties of 
the Tower, then a Nox omitras ſhall be awarded. But ſome Counſel- 
lors ſaid, That although a No» omittas be awarded, yet the Sheriffs 
durſt not go. unto the Liberties of the Tower to ſerve the Pro- 


— 


2 Jacobi, in the Common Pleas. 


182 The Lady STOWELL's Caſe. 


T was adjudged in this Caſe, That the wife whois divorced cauſa 4- 
dslteris, ſhall have her Dower, | 


V | 3: Facobi 


46 Whithth and HentwelsCoſe. 


W_—_—_ —— 


CA —_ 
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ſe 3- Jacobi, m the (ommon Pleas. 
i$3 WarNExR' Cafe. 


7 Bſſee fortwenty years doth furrender, readring rent 4uring the 
| 85 mare k we alaigules rent-for ſo. many years as the term 
maghe ha ve continued. qi57, + + br jg A errrin® (5, Hh 

| h {94 


—_ — 


hit md. 


3- Jacobi, in the King's Bench. 


184 WriTLOCk and HarTw ELL's Caſe. 


W O Joint-Tenants for life, the one demiſed and granted the 
ny unto his companion fer certain years to bepin after his 
death. paſbbiliry 


jutged void, becauſe it is but a paſbbility. And ſo i t of a 
Covenant to ſtand ſeiſed th theuſe, &c. asit was adjudged in Þ artos 
and Harvey's Caſe, 37. Eliz. 


— 


3 Jacobi, In the Kings Bench. 
iv5 | PiNd & R's Caſe. 


+A. deviſed lands 10 Fee to his fon, and many other lands 'in tail : 
And afterwards be ſan, I will that if my fon-die without —— 
that the lands in Fee ſhall goto ſuch a one. 7rem, I will that the ot 
nds in tail ſhall go to others ; and doth not fay in the ſecond Jrew, 
ifthe ſon dieth without ue, within age. It was adjudged, That the 
r 


ſecond 1rem ſhould be withone condition. 


©C?'}]O— 


| —_— ———— 


8 Jacobi, in the Star-('hamber. 
186 RuswELLUL's Caſe. 


| A Man took away Corne in the night time to which he had a fight, 
and was puniſhed for a Riot in the Star-Chamber, becauſe of his 
company only. Hull. 


Duke and Smith's Caſe, 


Hillar. 3: Jacobi. 
187 KinGsSTON and Hiur's Cale. 


x Action upon the Caſe was brought for ſaying theſe words, viz, 
A Fhou art-ah arrant Papift, and it were no matcer if ſuch were 
hanged ; and thou,and fuch as thou, would pult the King on of inert 
ifthey durſt." Adjudged that the words were not aRionable : Et q 
querens »ihil capiat per Billam. 


. Oaſch. 3: Jacobi, inthe Common Pleas. 


: 188 
: Ote ; It was holden by the Court, That if a Fiers facias go'to the 
\ N Sheriffe to da Execution, and he levieth the money, and delive- 
reth the ſame tothe party ; yet if it be not paid here in - 4 Court, the 
party may have a new Execution ; and it ſhall not beany Plea to ay, 
he hath paid the ſame to the party ; for it is not of Record wi 
out bringing of che money in Court. Yide 11. H, 4.50. ar. 


, Paſch.z. Jacobi, in the Common Pleas. 
i3g Duxe and Suita's Cale. 
Nt [That if he in the reverſion ſuffer a recovery to divers uſes, 


—— 
E 


his Heirs cannot plead, That his father had nothing in the Land at 

time of the recovery ; for he is eltopped ro ſay, That he was not 

Tenant to the Precipe. And it was agreed, That it was a good reco- 
very againſt him by eſtoppel. Lxere this caſe. 


Mich. 3 . Jacobi, m the King's Bench: 


199 Bik& y's Cale: 


BY was committed by the High Commiſſioners, and removed by 
abeas corpus into the Kings Bench : They returned the wee 
V 2 wit 


13.8 eAnn Mannock's (aſe. \ 

with a Certificate, That they did commit him for certain cauſes Eccle. 
fiaſticall ; which generall cauſe the Court did not allow of. They cer- 
tified at another time, That it was for unreverent Carriage and fawcie 
Speeches to Door Newwan. The Court alſo diſallowed of that cauſe. 
Birry put in Bail to appear de die i» diem, and was diſcharged. ' It was 
holden. Thar if Birry did not put off his Hat to him, or not giye him 
the wall, the ſame were not ſufficient cauſes for them to commit him. 
And it was agreed by the whole Court, That whereas the ſaid Com- 
miſfioners took Bonds of ſuch as they cited ro appear-before them, 'to 
anſwer unto Articles, before that the party had ſeen. the Articles, :that 
ſuch'Bonds were void Bonds. © 


I 
— 


i 


Mich.z. Jacobi, in the King's Bench. 
191 ANN MANNOCX's Caſe. 


AY Mannock was indited in Suffolk, uponthe_ Statute of 1. F/. 
cap. 2. . for” not coming to Church twelve Sundayes together ; 
which Indi&ment was removed into the Kings Bench ; and Exceptions 
raken unto it. 1. That the Statute is, That all Inhabitants within 
the Realme, 8c. and it is not averred 5» fafo, that ſhe did inhabit 
within the Realme ; andthe Exception was diſallowed, for if it were 
otherwiſe, it ought to be ſhewed on the Defendants part. The e- 
cond Exception, That by a Provi/o of the Statute of 28. Eliz. cap. 6. 
it is ordained, That none ſhall be impeached for ſuch 6ffence, if he be 
not indicted at the next Seſſions ; and it appears by the Inditment, 
That the Offence was almoſt a year before the Inditment, and in the 
mean time many Seſtions were, or debxerwnt to have been. ' And that 
Exception wasalſo diſallowed, for perhaps thetrurh is, That there was 
not- any Seſsions in the mean time, although there ought tohave been. 
The third Exception, That the Indi&tment was, That the was indicted 
Coram A. B. & ſociw,Juitices of Peace, and it doth not name them par- 
ticularly. The Exception- was diſallowed, for that it doth not appear 
that there were any other Juſtices. there, and what was rheir names. 
And therefore it was ſaid, That it differs fromthe Caſe of 1.”H."7. of 
a Fine levied Coram A.B. & ſociu ſus, The fourth Exeeption was, 
That the words ofthe Statute are, Ought to abide in the Church till the 
end of Common Prayer, Preaching, or other Service of God in the 
Disjun&ive : and the Indi&ment was in the Conjun&ive. The Excep- 
tion was diſallowed, for although the words are in the disjuntive, yet 
a man cannot depart ſo ſoon as the Service isended if there be preaching 


but he ought to continue there for the whole time. 


Paſch. 


Pets and Chittie's Cafe, 


Paſch. 4+ Jacobi, .m the King's Bench. 


192 


AN Enfant did acknowledgs a. Statute, -and during his Nonage 

| brought-an, Angirs,querela , to avoid the Statute , and had 
juhymands The\Gongee at the fall age of the Enfant brought a Writ 
of Error-and reverſed the judgment given in the Andita querela , and 
the Enfant the Conuſor prayed a new Andita querela; but it was de- 
ayed by the whole Court. - .. _ 


A 


© Mich. 4+ Jacobi, in the Common Pleas. 
193 ,PEeTo and CuitTIz's Caſe. 


T was adjudged in the Court of Common Pleas in this Caſe ; That 
concord with ſatisfaQtion is a good plea in Barre in an Ejefione 


je. 


III 


——— 


Mich. 5. Jacobi, in the King's Bench. 


194 


o Men were bound joyntly in a Bond , one as principal and the 
1 other as ſurety; the principal dyed Inteſtate, the ack Ad- 
miniſtration of his goods; and the proce having forfeited the Bond, 
the ſurery made an agreement with the Creditor , and took upon him 


to diſcharge the Debt : In Debt brought by another Creditor , the 
queſtion was upon fully adminiſtred, pleaded by the Adminiſtrator, If 
by ſhewing of the Bond, and that he had contented it with his own 
proper Mony , whether he might. retain ſo much of the Jnteſtates 
eſtate: and it was adjudged that he might not : For Flemming Chief 
Juſtice ſaid , that by joyning in the Bon 

his own Debt. 


with che principal , it became 


Palch 


To ir and fines Caſsre - 


FRY 8: Jacobs, ngbs Comnun Plas. 
195 TarLoK! and Jame's Calc. 


Viet Ita Togher, againÞt: ſions for 
I a Marecand a 

Gd 

; whereaf 


weron , in a 
County-of Somerfer Li Zeng rn: a 
That Sir Fob» Fever Br > ſet orange of "Log trw 
the place where &c. is parcel, and eh4the andall ole whoſe eſtzco 
he hath in the ſaid Manor &c. have had all Eſtrayes within in the ſaid 
Manor ; and ſhewed that the Bailiff of Sir Fohn Spencer ſeiſed the ſaid 
Mare and Colt as an Eſtray , and proclaimed them in the three next 
Market Towns, and afterwards te Bal n dlizer them to the De- 
fendant to keep in the place where &c. And if ary came and chall ed 
them, and coutd prove that rhe fgme did be an 9 im, Ny —_ 
for their meate,that he ſhoutd deliver them - an 
bow- that the Plaintiff came,and claimed them for his = po waders 
he would not prove that they did belong unto hin, nov pay him for they 
meate &c. he would not deliver them ; upen-which plea there was '# 
Demurrer in Law. After CE. by the Serjeants , Cook Chief Ju- 
ſtice, ſaid , that it was a plain Caſe for the Plaintiff : the reaſon of 
Eftrayes was, becauſe when "ma is none that can make title tothe 
thing, the Law HiVEL i4a9the King , if the O waer | not claim it 
within a year and a day; and alſo bectafe the Clrrel might not periſh, 
which are called Mnienalia ws agantis. &c. But the Defendants plea is 
not good, becauſe the Defendantis to keep them until proof be made 
unto him , and the Law goth not take notice of an 7 p00ck, proof, but by 
twelve Men , which the f TRA cannottake, 7 
But if the Owner 'cati-mak reaſonable pro f as if f he _— 
Markes &c. it 1s ſafficient , Ar} hn ty /#0 awd ought to deliyer 

to. him the Eftra onde It $5 ok uMcient to keep the Eftray 

within the Fd Oe it 0yg br eo de ke ; lace parcel] of the Magar. 

Thirdly , It ov hr tobe. RT and in the poſſeſſion of Sir fabn dog's 

and not of ani ef: and it doth nof- appear went pls was in his 

poſſeſſion ourthly , Tf " thiy do go in the Land of Sir fake Sponges ; 
0p it is abſyrd to maintain that 2 Bailff might delegate his power tg 
another 'to keep them until he be ſatisfied. F,/meſley Juſtice, agree- 
eth ; for when it is ſpoken generally of proof, it ſhall be taken for 
judicial proof, which needeth not in his Caſe, for theſe Vagrant Beaſts; 
and the party ſhall nor be his own Judge , but as it hath been remem- 
bred npon the Statute of Wrecke, / decere poterir, if he can inſtrut 
him 


* 


” | 4 

" Layly and Olſon's (aſe. i51 
him, ated givehim any reaſon wherefore the Eftray doth appertain unto 
ought odeiver i ar pot Ai & ioglonr, Sh agrecivens 

p be. made with the for the viRtual, and the quantity 
hall be cryedin this af x come in queſtion, as the quan- 

gy of Amends in a Re _—_—_ Ye That an 
© not to , but party muſt agree for his 

—_ alto the Lond cannot;putithe-Owner to bis Oath ; but if the 
tell the Marks , it «s ſufficient, andhe ought to deliver it at 

5 peril: gadif he require morethen 'þdongs to-bhim for the Meate 
its at his peri, for this Court ſhall j that. Davic/ agreed, and 
Kid , That the Loed ought to proclaumthem, and inbis Proclamation 
ought to fhew of what kinde the is, whether ſheep, Oxe, Horſe, 
&c.-and ought to \zell his name who fſeifed them ; ſo as the Owner 
ight know whicher' he might reſort for his Cattel ; and then jt ought 
ro 'be kept wirhin 'the ip and Manor, which may extend into 
ſeveral Counties. Cook ſaid , thar the Owner ought not to be preſſed 
$0 his Oath, Pr..Caſts. 217. | 


Po — 


_—_—_ 


 Paſch. 5. Jacobi, in the Common Pleas. 
196 | LanGLety and ColsoN's Cale, 


"A N Adttion upon the Caſe was brought by Langley againſt. Co//an, 
for theſe words, 'viz. Richard Langley 18 pr ue , 1 
mey wellfay it , for 1 have payed forit: and it was adjudged tor the 
the wor! Benkrape be {poem «dj;od; becauſe they Caodalize the 
e word Ba poken adjettive , aule | ize the 
Plaintiff 4n his Trade. At the ſame time another T7 Aucpey wack 
mk ds, viz. Thou art-a Bankruptly 
e, andcanſt not betruſted ia Loxden for a Groat ; and it was ad- 
J that the words were not Aﬀtionable, becauſe the words were 
ken adje#ive and adverbialiter , and are not ſomuch as 4f -lae bad 
called hmm BankruptKnave , but Bankruptly, viz. like a Banktupr., 


eo 


——— — 


- Paſch. 5. Jacobi, in the Common Pleas. 
197 BALLET and BaLLe'Ts Caſe. 


A Warrantia Charta was brought by Thomas Ballet the younger, 
againſt Thomas Baller the elder ; and the Writ was of two Meſ- 
ſuages 


ff 
a 


152 Ballet, and\\Ballet'sGuſe;..". 


ſuages and che moTrin ofan Acre ofLand, xnudeChartam habet &c. and 


"—_— 
— 


declared; whereas/himſelf-and the-.Defendant: and one [Francis Bale 
were ſeifed' in the new Buildings ,andpf one eof Land adjoyning 
&c. -in the Tenure &c. containing from the Eaſt co the Weſt twenty 
foot by aſlize , and-from the North part to the South thirty foot, and 
the ſaid Thomas the elder, and Francs did releaſe unto him all their 
Right in &c.' the faid Thowes theelder;for hum and his heirs, did War- 
rant renemenrd prediet to the ſaid Themes the and his heirs: The 
Defendant did demand Oyer. of the'deed;; and:thereby it appeared that 
the faid' Thomas and 'FrancFand one KR. did releaſe to has all their 
Right in, &c. And that Thomas the elder for. him and his'heirs did 
Warrant temementd predif# to Themai the younger & his heirs;and that 
Frazcts by another clabliſe for him and/ his heirs did Warrant cenemenr, 
predif? to' Thomas the :andhis' heirs: upon whichit was De- 
murred in Law, and after: Argument: by the Serjeants, ſome matters 
were unanimouſly agreed by all the Juſtices. Firſt ,. that upon ſuch a 
releaſe with Warranty , contra omnes gentes,, .a Writ of Warrantia 
Charta lyeth. Secondly , although that every one paſſeth his part 
onely , viz. a third part , yet every one 0 them doth Warrant the 
whole : and. becauſe they” may ſo do, and the words are general with- 
out reſtraint by themſelves,the Law will not reſtrain them. The words 
are,that they do Warrant renementa predie”, which is, all the premiſſes. - 
Thirdly * For the reaſon aforefaid ,*It needs" not to be ifhewed how 
they hold in jointure. Fourthly , that the Wrir is well brought againſt 
one onely, becauſe the- Warranties are ſeveral;Butif they had been joint 
Warranties, then 'it' ought to have been. brought againſt them hoth 
ſo againſt the Survivor & the heir of one of them; and if they had both 
dyed, againſt both/their heirs ; iſo as it differs from an Obligation per- 
ſonal which" onely bindsthe! Survivor. Fifthly, that the Writ was well 
brought: for rhe things 'as ehey arein truth; without. naming of them 
according to the Deed. $ ; that: if there be new Buildings of 
which the Warranty is demanded: which were not at the time of che 
Warranty made, and after 'the Deed is ſhewed , the Defendant ſhall 
not have any benefitiby Demurring upon it ; But if he will be aided, 
he oughr for ro-ſhew the ſpecial;matter , and enter into the Warranty 
for ſo much as was at the time of the making of the Deed ; and not for 
the reſidue : Vide Fitz. Warrantia Charta 51. © Seventhly , that a 
Warrantia Charta doth not ye of a piece of Land, no more then a Pre- 
cipe quod reddit , nor of a Se 


10n of 'Land. | 


4% Ga ge and Peacock's Caſe. 


—_— 


Mich. 5. Jacobi, in the Kings Bench. 


198 
N Action upon the Caſe was —_—_ for theſe words, viz. Thou 
haſt ſpoken words that are treaſon, and I will hang thee for 
= eh was adjudged by the whole Court, that the words were 
onable. 


— — — EET 
PE ——— —_— 


Mich. 5. Facobi, in the Kings Bench. 


199 
A Man was bound to pay twenty pound to another, when he ſhould 
be out of his Apprentiſhip, and he died within the time, the 
Executors ſhall not have the money; otherwiſe, if the Bond had been 
to pay money, after the expiration of ten years. Adjudged. 


Mich. 5. Jacobi, in the Kings Bench. 


| 200 _ Gact and Peacock's Caſe. 


T was adjudged in this caſe : That if Leſſee for years of a Manor 
take a Leaſe of the Bailiwick of the Manor, that it is no ſurrender 
of his term, becauſe it is of a thing which is collateral, 


ms 


201 
F a Parſon have a Benefice above the yearly value of eight pound; 
and afterwards he taketh another Benefice with a diſpenſation, and 
afterwards he taketh a third Benefice ; his firft Benefice is onely void. 


Adjudged per Cariam., 


| 
| 
| Mich. 5. Jacobi, in the (ommon Pleas. 


Mich, 


* 294 Sir Fobn Spencer and Poynr' Coſe 


4EAEE CIS ——_r_- 


On —— 


| Mich. 5. Jacobi, in the Common Pleas. 


\ZO2 

' A Man, in conſideration of Marriage, doth aſſure and promiſe to. 

" do three ſeverall things : For the not performance of 6ne of 

them, the party to whom the promiſe is made, dringeth ah Aion 
npon the caſe; and to enable him to the Action, ſayes, That the De- 
fendant in conſideration of Marriage, did promiſe him to performe the 
faid thing, for which the Aion is brought, without ſpeaking of the 
other two things ; The Defendant by plea in barre ſaid, Non aſſumpſit 
mdo & forma. And the opinion of the Court was, that it wasa good 
iſſue; For the Contra& being entire, if it be not a good plea, the De- 
fendant might be charged for rk&ſverall things; which cannot be, be- 
ing but one contact dy word: But itis dtherwiſe of ſeverall contacts 
m writing. | | 


——————————. 


ae a FY 


; | 5. Jacobi, mthe Kings Bench. 
203 Sir JOHN SPENCER and Poynrt's Caſe. 


QIr obn Spencer made a Leaſe for years unto Sir John Poynts, ren- 
dring rent by Indenture: The Leſſee covenants, that if the 
rent be behind at any time of payment according to the forme of the 
Indentare, that the Leſſor ſhall have two hundred pound Nomine pe- 
ne, for ſuch defauſt.. The rent is behind, Sir John Spencer brought 
Debt for the Nomine pene. The Queſtion was, Whether without De- 
mand of the rent; debt did not lie for the Nomine pene : And the 
better opinion of the Court was, that the Aion of Debt did not lic. 
Vide : Fuz NB. 1:0, ſeems Contrary. 


5. Jacobi, at the Seſsions at Newgate. 
. 204 
'T was adjudged upon the Statute of 1 ?4c«b:, of deſperate Stabbing 
; to be Felony without Clergy, That becanſe that the party had a 
cudgell in his hand , That that was a weapon drawn within the intent 
of the Statute. And the party was thereupon arraigned of Felony, and 
not of Murder, andadmittedto his Clergy. 
Mich. 


\ Fobnſon's Caſe, +. 155 


Mich..5 Jacobi, in the Kings Bench. 
205 

N Ote, It was holden by the whole Court, That if a man appeareth 

upon a Scire facias, That he ſhall not have an Audite Luerela, 
becauſe he had notice yg» fate; atherwiſe if he had appeared upon the 
2. Nichil returned, which amounts to a Seirefeci, for there he hath 
notr "ice in fat ; But it was ſaid, That the courſe is otherwiſe in 
the C. ;4anop Pleas, 


=o 


bn — 


— ——S 
. 


Mich. 6. Jacobi, in the Kings Bench. | 
206 JonnsoN's Caſe. 


Pen accomge, the Defendant was adjudged to account; and the 
parties were at iſſue before Auditors, and the Plaintiffe was Non- 
ſuit ; The Queſtion was, Whether he ſhould.have a Scire facias againſt 
the Nefendant to account upon the firſt Originall ; and the better opi- 
niqn of ghe Court was, That he ſhould not.; but ſhould be put to a new 
Writ of Accgunt according to the opinion of Townſend, in 1. H. 7. 
againſt 21. £E.3. and 3. H.4. 


[nn I 


Mch.6. Jaegbi, in the King's Bench. 


Ote; It was holden by Juſtice :i//;ams, and not denied by any 
other of the Juſtices, That if Lands be given to one, and hig 
heir, that the ſame is a Fee-limple, becauſe the word (Her) is Coty 


* . 4 


leiunm, by 


_—_— 
EE —_— 
 — 


Mich. 6. Jacobi, in the Kings Bench. 


298 HarLow and Wood's Cale. 


N an Acion of Trover and Converſion, the Caſe was, A ſtranger 
delivered the Horſe of Harlow to an Inholder : Harlow _ to 
XN 2 im, 


156 S* Robert Barker and Finche's ( aſe. 
him, and demanded his horſe, who refuſed to deliver it to him 
if hee would not ſave him. harmeleſſe and indamnified. But 
becauſe the pleading was, 2uod quidem homo did deliver to him, 


and did not ſhew his name certain; The Plea was adjudged not 
to be good. 


_— 
— 
—— 


Mich. 6. Jacobi,” in the Kings Bench. . 
209 SirRoBERT BakKER and Fincne Caſe. 


A Man made a Leaſe for years rendring Rent at Michaelmas and the 
Annunciation of our Lady; he in the reverſion bargained and 
ſold the ſame to a Stranger , who gave notice thereof to the Leſſee ; 
The day of the payment came, the Leſſee paid the rent to the Bar- 
Sainor, and then the Deed was enrolled. The queſtion was, Whe- 
ther the Bargainee ſhould have the rent by relation, ſo as the Bargainor 
ſhould be charged in account to the Leſſee for the rent firſt paid. And 
the Court was of opinion, That the Bargainee ſhould not have the 
rent. Dedderidge Serjeant, Ifthe rent be paid to an adminiſtrator who 
hath right for a time, and afterwards a Will is found and proved, ſo as 
it appeareth upon the matter that there was an Executor, and.by con- 
ſequence no adminiſtation could be ; the rent ſhall be paid by him again 
to the Executors. Ynere. | 


— 


Mich. 6. Jacebi, in the Kings Bench: 
210 Griflell andSir Chriſtopher Hodſdens (aſe. 


[ this Caſe it was agreed for Law, That if two Lords be Tenants in 

Common of a Waſte,and each of them hath a Court,in which are di- 
vers By-lawes made; it ought to be preſented by the Homage, That ſuch 
a one hath not any thing in the Common ad exheredationem Domini, 
and not Dominorum, notwithſtanding that they are Tenants in com- 
mon. | 


Mich. 


Bripgs (/xſe. 


Mich. 6. Jacobi, in the Kings Bench. 


211 Lee and Swan's Caſe. 


A* Aion upon the Caſe was brought for ſpeaking of theſe words, 
viz. The Plaintiffe being a Town Clark,took forty ſhillings for a 
Bribe. And by the whole Court the words adjudged Actonable. 


od Mech.6. Jacobi, in the King's Bench. 
212 Br1iGs's Caſe. 


Au for the Caſe for words, You have bought a Roan ſtollen 
Horſe, knowing him to be ſtollen. It was adjudged, That the 
words were Acionable. 


po EEE 
—————.. 


Mich.6. Jacobi, in the Kings Bench. 


213 
þ was adjudged in this Court, That an Eje7ione firme doth lie de a- 


que curſn. 


Mich.6. Jacobi, in the Kings Bench. | 
214. 


A Man was indicted for a common Barrator, Anno Regni Domini 
noſtri Jacobi /exto ; and the word[] Regis] was left out of the In- 
ditment, and for that cauſe the Indi&tment was quaſhed. It was Net- 

ſon and Tojes Caſe. 


Mich:6. Facebi, in the Kings Bench. 


215 © | 
T was adjudged in-this Court, That ifshg Wite ofa Leſſee far-years 
I doth affent a to.Livery made of the houſe, in: 3 abſence of KG Hafſ- 
band, although that the ſervants and, children; he, and conginge in the 
houſe, that it is a good Livery. 2xere, If the wife notwithſtanding 
her afſent -doth-continue tm the houfe. Buttf-a man doth commit his 


houſe to his ſervantg,and the .pne,doth afſentyo the Livery,and depart- 
eth the houſe; Fs TY ONT kw. Livefy be made, it 
is no good Livery of Sejfin, 


bo 


— 


Sn ge anne bor Wl, 


T was hotderfor Eawirr this Court; Fhat if a mando offend againk 
any Penal Law, 4he Informer ought to begin His Spit within one 
year after the Offence dene/ otherwiſe he ſhall. not haverhe moity of 
the Penalty. Andif the Informer hath put in his Information, al- 
though that the party be not ſerve&with Proceſs to anſwer it, yet the 
ſame dyth appropriate the Pegalty unto him: Þ* 1 tf 


"Fill. 6. Jacobi, in the Common Pleas. Ou 
217 PEREPOYNT's Cale. 


Erepoynt procured one to convey the daughter of a Gentleman, and 

to marry _ tO a vn gwar m the night, and procured a Prieſt to 
mArFLy them, .and Was there, pne $BFu £0r, Why tier be was! excom- 
muniggte.by.the Ordinary of zhe Deoceks 1 and after abſ@hution he #is 


bvg tha (ame commineed co Bridpn by the Hugh: CommulBoyers. Jr was 
holden by the Court, That matters concerning mc. age gr Te- 
ſ{taments, are not examinable before them : yet becau 7 e had ſut- 
fered impriſonment for ſuch things ; and that neither the Statute of 23. 
H.8. nor the Cannon doth extend to the High Commiſſioners ; it 
was reſolved, That ifupon ſubmiſlion to the Commiltioners, they would 


not ſet him at liberty, that#his Court would do it. 
ww : Mich, 


"Pigget and Godden's Caſe. 159 


| Mith 6. Jacobi, in the Star-(hamber. 


218 
was reſolved by the whole Court of Star-Chamber, That. if amen 
dorhaſsiſt one who is a Plaintiffe in thar Court, that it is not main- 
tenance, becauſe that it is for the benefit and advantage of the King : 
But if a man do afsift an Informer manother Court, in-an Information 
npon a Penall Law; rhefame isfach a Maintenance for which be may 
be puniſhed in'this Courr. | | : 


—_— —_ St. Em. A-utretadtn.. — _—_— 


6. Jacobi. in the Common Pleas. 


— _— 


219 
Tf was adjudged in this Court, That if Land which was fowed be 
leaſed ro-one for life ; the Remainder to another for life, That if 
the Tenant for life dieth before the ſeverance of the Corn, that he in 
the Remaindyy ſhall have the Corn. 


Mcch.6. Jacobi, in the King's Bench, 


/ 


_ 220 
4 3+ E Leffee of a Copy-holder was diftrained for rent behind in the 
time of his Leſſor ; and-the Leſſee did afſune and promiſe, That 
hewould ſatisfie the Lord his rent, if he would furceaſfe the ſuing of him. 
It was-adjudged by the whole Court, That it was a good Aſfum plir, 
and a good conſideration. 


th. 


'Y FW” Nr 00" "AE 


m_— 


Mich.7. Jacobi, in the King's Bench. 


221 P1660T-and GoppeN's. Cale. 


: TOte; Tt was in this Caſe agreed by the whole Courr, and ſo ad- 


- judged, That in an Ejeft:onr/firme a man ſhall not give colour, 


becauſe the Plaintiffe ſhall be adjudged in by title 


Mich 


Mich, 7. facobi, in the Kings Bench, 


; 222 

 $0p- Tenants in Common brought an Aion upon the Caſe for 

ſto ping of a water courſe againſt a Stranger, whereby the pro- 
firs of their Lands were loſt , and it was ſhewed in pleading that the 
water had run time our of minde , & ante diem Obſftrutionis : and 
Judgment was given for the Plaintiffs : And two Exceptions were 
taken by Coventry. Firſt, that Tenants in Common ought to have 
ſeveral Acions,and not have joyned. Secondly, that the Cuſtom ought 
to have been pleaded to continue ante & nſque diem Obſtruitionis , and 
both the Exceptions were diſſallowed by the Court;. and it is not like 
the Caſe of Falſefails; in which Aion they mult ' join becauſe the 
ſame1is in the Realty. 


Mich. 7. Jacobi , In the King's Bench. 
223 Crosst and CasoN's Cale. 


N Action of Debt was brought upon due Obligation , the condi- 
tion of which was,that the Obligee the 18.0f Auguſt anno 4. 7acohi, 
ſhould go from Algate in London to the Pariſh Church of Stow- 
Market in Suffolk,, within 24. hours ; and the Obligee ſhewed , that he 
went from A!gate to the ſaid place, and becauſe he did not ſhew in his 
Declaration in what Ward Algate was : It was holden not to be 


good. 


Mich. 7. Jacobi, in the King's Bench, 


224 
Ote , That it was adjudged to be Law by the whole Court, that 
if a man bail goods to another at ſuch a day to rebail , and before 
the day the Bails doth ſell the goods in marker overt : Yet at the day 
the Baylor may ſeiſe the goods, for that the property of the goods was 
alwaies in him ; and not altered by the Sale in market overt. 


S 


Mich. 


Mich, 7. Jacobi, in the Common Pleas. 


225 . Zouchy and MicniL's Caſe. 
N Enfant Tenant in tail did ſuffer a Recovery by his Gardian ; 
It was holden by the Court, that the ſame thokd binde him, 
becauſe he might have remedy over againſt the Gardian by Action 
upon the Caſe : But octherwifh if he ſuffer a Recovery by Attorney, 
for that is void, becauſe he hath not any remedy over againſt him,as it 
was adjudged 4. ?acobi,in Holland and Lees Caſe. 


— 


pts, 


Paſch. 8. Jacobi, In the Common Pleat; 


226 WitsoON and WorMaL's Cale. 


N an Evidence given to- a Jury, it was admitted without Contradi- 
4 Rion, that if judgment in an action of Debt be ou againſt Leſſee 
* foryears , and afterwards the Leſſee alieneth his Term, and aiter rhe 

year the Plaintiff ſueth forth a Scire facias , and hath Execution ; 1 har 
the Terme is not lyable to the Execution, if the Aſlignement were nidc 
bona fide. Alſo in that Cook, Chief Juſtice ſaid , that it Leflee tor years 
ullggce over. his Terme by fraud to defeat the Execution : 
And the Aſlignee aſligneth the fame over unto another 6cn4 
fide , that in the hands of the ſecond Afſlignee , it is not 
lyable to Execution : Alſo in this Caſe it was faid for Law , Thar if a 
Man who hath goods bur of the value of 30. pound, be endebted'unto 
two Men, viz. to one in 20. pound,and to another in 10. pound : and 
the Debtor aſlignes to him who is in his debt 10. pound, all the goods 
which are worth 30. pound, to the intent that for the reſidue above the 
10. pound debr, he ſhall be favourable unto him : This Aſſignement is 
altogether void, becauſe it is fraudulent in part, But Foſter Juſtice ſaid, 
that it ſhall not be void for the whole , but onely for the ſurpluſage, 
as Twynes Caſe, C. 3. part.81. Luere. 


AM. 
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F an Action of Covgnant, the Caſe was this, Leſſee for 90.years 
made an Aſſignement for part of the Term, viz. for 10. __ 
Y and : 
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and the Aſlignee covenanted to repair &c., The firſt Leſſee deviſed 
the Reverſion of the Term, and' dyed ; the Deviſee of the Reverſion 
brought an Aion of Covenant againſt the Aflignee for 10. years; 
and the queſtion was , If the Deviſee of the Reverſion being but a 
Termor, were within the Statute of 32. H. 8 of Conditions ? Se- 
condly , whether the Action would lye,becauſe no notice was given of 
the grant of the Reverſion. Dodder:dge Serjeant , to the firit- point 
ſaid, that this. grant of the Reverſion was not within the Statute ; 
for the Statute is, that the grantee ſhall have ſach remedy as the ſaid 
Leſſors or Grantors themſelves or their heirs or ſucceſſors ſhould have 
had, ſo as the Statute ſhall be inrended of a Reverſion in Fee ; for 
the Statute doth not provide, but in caſe where heirs or ſucceſſors 
ſhall have Action, and not in caſe where.the Action doth belong to 
Executors. For the ſecond point,he relyed upon 4/a4ories Caſe,where 
it is ſaid, tharthe Tenant is to have notice ofthe Aſſignement of the 
Reverſion. ( 0, Chief Juſtice, I hold that the Aſtignee of the Re- 
verſion for years in this Caſe ſhall have an Action of Covenant by the 
Statute : It was L.onards Caſe in the time of the Lord Dyer, when I 
was a Reporter in this Court In Leonards Caſe Leſſee for years leaſed 
over part bf the Term upon condition ( which is ſo much as a Cove- 
nant, ) and afterwards granted the Reverſion.: and it was ruled, that 
the grantee might enter for the condition broken , and the reaſon ( as 
I remember ) was, becauſe that Executors are named in the Statute ; 
( but 1 will not charge my memory with the reaſon , ) but I am well 
aſſured that the Caſe was ruled as I have ſaid. Deadderiage, It is fo,that 
within the Statute Executors are named, but not the Executors of 
bim who hath the Reverſion , but onely the Executors of the Leſſee, 
and therefore the naming of Executors in the Statute doth not make 
againſt us. But the Lord Cock faid , What anſwer you to Leonard: 
Caſe > For the third point, Cook Chiet Juſtice , and Foſter Juſtice held. 
that there needed not any notice in this Caſe ; becauſe there is not any 
Penalty in the caſe, as was in atories caſe : For there was a con- 
dition. Warbarron Juſtice , I doubt the firſt point , for he who bring- 
eth the Action upon the Statute, ought to have the whole Reverſion: 
and ſois Winters caſe, in Dyer 309. Cukand F ofter ſaid , It needs not 
that hewho isto take advantage by this Statute, ſhould have the whole 
Reverſton ; for it hath been adjudged, That if the Reverſion be granted 
in tail, that the grantee ſhall take advantage of this Statute, and ſhall 
enter for the a. or 5 broken.. 
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THe Pariſhoners had uſed time out of memory of man, &c. te 
chuſe the Pariſh Clark of the Church of St. Auſtin: in Canter- 
burz;and the old Clark being dead;they choſe a new Clark,and the Par- 
ſonby force of a new Canon choſe another man for the Clark : upon 
which, the Clark choſen by the Pariſhoners was ſued in the Spiritual 
Court, and he had a Prohibition : And afterwards he was ſued again 
in the Spiritual Court , for ſetting of the Bread npon the Communion 
Table, and for ſinging in another Tune then the Pariſhoners and the 
other Clark did, and was deprived by Sentence there. Haughton Ser- 
jeant moved for a Prohibition,and ſaid,thac although the laſt Suit in the 
Spiritual Court was not direftly for the uſing of the Office of Clark, 
yet by the matters contained in the Libell, it is drawn in queſtion, 
whether he were lawfull Clark or not, and therefore prayed a Prohi- 
bition. { 0oþ,, You ſhall have a Prohibition, for the Canon 1s againſt the 
common Law. For particular cuſtoms are part of the common Law: and 
faid, that the Canon Law would not endure Gun-ſhotr. And he faid, 
that by the Suit in the Spiritual Court, they would examine whether he 
were a Lawfull Clark or not: For if he be a Lawfull Clark then he hath 
good authority to ſer che Bread upon the Communion Table. Hawgl.- 
ron, But whar ſhall we do? for we are deprived by Sentence given 
there? Co-k, Thereis no queltion, bur thar the Prohibition lyeth 
notwithſtanding the Sentence there ; and for the Deprivation, it is 
meerly void. For the Clarkſhip is a Lay Office, and may be execured 
by a Lay Man , and therefore the Ordinary hath no power to deprive 
him. Burt he may have an Action as Clark notwithitanding the Depri- 
vation, for ſo is the Book in 8. Af. 29. for an Hoſpital. And I wiſh, 
that an Information be drawn againſt them for holding plea of a thing, 
which is a meer Lay thing : as 1: was i» zemps. H.$. br. Caſes. Wai- 
meſley Juſtice, The Office is Lay, and the Deprivation by the Ordinary 
is void; For he cannot deprive him becauſe he hath nothing to do in 
the Election:and a Prohibition was granted. Art another day,the Caſe 
was moved again , and the Court was of the ſame opinioa , that rhe 
Clark could not be deprived, becauſe the Clarkſhip was a Lay Office. 
And 3. E. 3. tir. Aunniry 40. was cited,and 1$. E. 3. Where a Forme- 
don was brought of the Office of Serjeancy ofthe Church of Z. But 
Cook.faid, the ſame day in another caſe, which was moved in Court, 
and gave it for a rule, that after Sentence given in the Spiritual bens *- 
dS Ye 
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he would not grant a prohibition, if there were not matter apparent 
within the proceedings ; For I will not allow, that the party ſhall 
(to have a Prohibition) ſhew 4p thing not grounded on the Sentence 
to have a Prohibition, becauſe he hath admitted of the Juriſdiction ; 
and there is no reaſon for him to try if the ſpirituall Court will help 
him, andafterwards at the common Law to ſue forth a Prohibition. 
All which was agreed by the whole Court. 
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A Writ of Eſtrepment was granted in Waſte , becauſe that for 

Waſte done pendant the Writ, the Plaintiffe cannot recover 
damages. Per totam Curiam. 
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I) /:s the Butler of Lincolnes- Inne brought an Attion of Debt a- 
gainſt Wardall ; and declared upon a Bond with Condition in- 
dorſed for the performance of an Arbitrement: The Defendant pleads in 
barre, That the Arbitrators n#//um fecerunt arbitramentum ; . the Plain- 
tiffe replied, That they did make an Arbitrement.: vsz. That the De- 
fendant and one of the Arbitrators ſhould enter into a Bond of eight 
pound to the Plaintiffe; And that after the Bond entred into, that 
the Plaintiffe and Defendant ſhould releaſe all Actions each to other, 
and ſaid, That the Defendant and the Arbitrator did' not enter the 
Bond to the Plaintiffe ; The Defendant. did maintain his: barre ; viz. 
quod nullum fecerunt artitramentum ; upon which iſſue was joyned, and 
it was found for the Plaintiffe. Dodgeridge for ſtay of judgement, ſaid, 
That upon the Plaintiffes own ſhewing, it appeareth, That the Arbi- 
trament is void ; for the Arbitrament 1s, that a ſtranger, viz. one of 
the Arbitrators, ſhould enter Bond, and alſo that after the Bond 
entred into, That the Plaintiffe ſhould releaſe all ations, whereby the 
Bond ſhould be releaſed, and therefore it was void; and.a void ar- 
bitrament 1s no arbitrament. It was admitted by the Court, that the 
arbitrament was void as to the Bond, to be entred into by the Arbi- 
trator, and alſo that it was void as to the extinguiſhment of the Bond, 
by the releaſe of all Aﬀtions ; But the Court conceived, That the Arbi- 
rrament 
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bitrament did conſiſt of two matters which were diſtin&, and migh* 
be ſevered. For although that the Arbitrament be void as to one mat” 
ter, yet it ſhall ſtand'good, and ſhall be a good Arbitrament for the 
other matter. And Foſter Juſtice ſaid, That in that caſe, the Award to 
make the Releaſe might be ſevered ; viz. That ir ſhould be good for 
all Ations except the Bond. Cook contrary, And ſaid, That it is ſo 
entire that it cannot be. divided. But the Court conceived, That the 
Arbitrament was good as to the Bond: to be made by the Defendant, 
alchough it were void as to the Arbitrator. At another day Dodde- 
ridge ſaid, That the Plaintiffe had nor alledged any Breach of the Ar- 
bicrrament : for he. hath put it, That the Defendant and the Arbitrator 
had not entred- into the Bond ; and although they two joyntly had not 
entred into the Bond ; yet it might be that. the Defendant alone had 
entred into the Bond, and it needed not. that the Arbitrator 
enter the Bond ;. for as to him, the Arbitrament was void. And that 
Exception was allowed as a good-Exception by the whole Court. For 
they ſaid, That the Plaintiffe ought for toſhew, and alledge a breach 
according to the Book of L. 5. E.4. 108. And they ſaid, That al- 
though it be after verdic, yet itis not remedied by the Statute, 
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N a Writ of Dower brought by the Lady Folsambe, It was agreed 
by the whole Court. That if the Husband maketh a Leaſe for years, 
rendring rent, and dieth ; the wife ſhall recover her Dower, and ſhall 
have preſent Execution of the Land, and thereby ſhe ſhall have the 
third- part of the Reverſion, and of the Rent, and execution ſhall not 
ceaſe: And all the Juſtices ſaid, That the Sheriffe ſhould ſerve exe- 
cution of the Land asif there were not any Leaſe for years, for it may 
be that che Leaſe for years'is void, And although it be ſhewed in 
pleading, that there is a Leaſe for years, the wife cannot anſwer to-it; 
and it may be there is not any Leaſe, and therefore the Execution 
ſhall be generall; And he who claimes-che Leaſe for years, may re- 
enter into the Land, notwithſtanding the Recovery and the Execution 
of the Dower. And if he be ouſted, he ſhall have his Action: Nichols 
Serjeant, who was of Councell againſt the Demandant, ſaid, That he 
would agree that the Caſe in Perkins 67. was not Law. But the Juſti- 
ces ſaid. That there is a difference betwixt the Caſe of Perkins, and 
this Caſe: for in the Caſe in Perkins, the Husband had but an eſtate 


in Remainder, ſo as no rent or attendancy was due ; ſo as the wite du- 
ring 
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ring that Term could not have any benefit. Alſo in this caſe, it was 
agreed by the Courr, That after judgement for part, the Demandant 
might be Non-ſuit for the reſidue, and yet bave execution of that part 
for which he had judgment. | 
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FT: was ruled by the whole Court, That if a Cuſtome be alledged, 
That the eldeſt daughter ſhall ſolely inherir, that the eldeſt fitter 
ſhall not inherit by force of that Cuſtome. $o if the Cuſtome be, That 
the eldeſt daughter and the eldeſt fifter ſhall inherir,- the eldeſt Aunt 
ſhall not inherit by that Cuſtome ; And fo if the Cuſtome be-thart the 
youngeſt ſon ſhall inherit, the youngeſt brother ſhall not inherit by 
the Cuſtome. And Foſter Juſtice ſaid, That ſo it was adjudged in one 
Denton's Caſe. ; 


At 
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Arker Serjeant prayed the opinion of the Court in this Cafe, Lef- 
B ſee for an hundred years made” a Leaſe for forty years to Thema 
Seaman, if he ſhould live ſo long ; and afterwards he leaſed the ſame to 
?obn his ſon, Habexdwm after the Term of Thomas for 23. years, to be 
accounted from the date of theſe preſents : The Queſtion is, If the 
Leaſe to oh» ſhall be ſaid ro begin preſently, or after the Term of 
Thomas. And the Juſtices were cleer of opinion, That the Leaſe to 
obn ſhall not be accounted from the time of the date, but from the 
end of the Term of Thom.ts, becauſe, that when by the firit words of 
the Limitation, it is a good Leaſe to = after the Term of 7 hc- 
mas ; it ſhall not be made void by any ſubſequent words. And Ceob 


Chiefe Juſtice ſaid, Thar this is no new reaſon, for there is the ſame 
reaſon given in 2. E.:. Grents. And he putthe Caſe in Dyer'g. E/iz. 
261. and ſaid, That if the Limitation be not certain when the Term 
ſhall begin, ir ſhall be taken moſt beneticiall for the Leſſee. 
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N Adcion upon the Caſe was brought for ſpeaking theſe words, 
A Thou mayeſt well be richer then I am, for thou haſt coined thir- 
ry Shillings in a day, thou art a Coiner of money,&c. I will juſtifie it : 
It was moved in arreſt of Judgment, That the words were not Aio- 
nable, becauſe he might have a good Authority to coine Money ; .for 
men who wegk in the Minr, are ſaid to coine Money, and are called 
Coiners of Money ; And ſo it was adjudged, 2»od Qnerens nibil cc- 
plat per Bullam, 
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Halk brought a Replevin againit Peter; the Defendant did avow the 
taking as Bailiff of Sir Francis Barrington in{ixteen Acres of wood 
in Harfield Chaſe ; and ſhewed that an Arbitrament was made by the 
Lord Burgbley late Lord Treaſurer, betwixt the Lord Rich and the An- 
ceſtors of Sir Francis ; by which it was awarded, That the ſaid Ance- 
ſtors of the ſaid Sir Francis Barrington and his Heirs ſhould have the 
herbage of a certain number of Acres within the ſaid Chaſe; and alſo 
that he ſhould have to him and his Heirs the Trees and Buſhes of the 
ſaid number of Acres within the ſaid Chaſe ; and that he might fel! 
and cut ſixteen Acres every year of the ſaid Acres ; and that he ſhould 
encloſe them according to the Laws and Statutes of the Realm;and that 
Affurance was made by the Lord Rich accordingly ; and that the ſame 
was confirmed by a ſpeciall At of Parliament, with a ſaving of the 
ioht And intereſt of all ſtrangers ; and ſaid, That Sir Fraucis Barring- 
rogglid incloſe and cut down fixteen Acres, and d:d encloſe the ſame,. 
and there took the Defendants cattel Damage feaſants ; upon which 
the Defendant did demurr in Law. The Queſtion in the cafe was, If 
by the Statute of 22. E. 4- cap. 7- orthe Statute of 35. H.8. cap, 17. 
which give Authoriry to make incloſures of Woods, the Commoner 
ſhall be excluded... Harris Serjeamr, Iconcerive, That the Commoner 
ſhall be excluded by the Statute of 22. E. 4. cap.7. which gives Autho- 
rity to incloſe and exclude all Beaits, and therefore'the Commoner = 
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beexcluded : But it will be objeRed,that the Statute is,that the Owners 
of the Ground may encloſe ; But Sir Francis Barrington is not Owner, 
for the Lord Rich is the Owner ofthe Ground ; I fo, that Sir Francs 
Barrington is the Owner , for he hath the Herbage and the Trees,ſo as 
he hath all the profir, and he who haththe profic ſhall be ſaid to have 
the Land it ſelf: and he vouched Paramoxr and Tardleys Caſe in Plow, 
Com.8 Dyer 285.and 37. H.6.35.and 17.E.4.16. Alſo the Statute is in 
the disjunftive , viz. the Owner, or the. Vendee: and although he 
be not Owner of the foil ; yet he is Vendee of the Trees. 
Secondly, It will be objected, that the ſame is not a _ pig Law of 
which the Judges are to take notice, and therefore he ought to plead it : 
I hold it to be general enough, of which. you are to take knowledge al- 
though it be not pleaded: & he cited Holands Caſe. Thirdly,Js will be ob- 
Qed char by ſuch general Law the particular intereſt of goto man 
ſhall not be deſtroyed. To that I ſay, that ſuch general Statutes will 
include ſuch particular intereſts, and therefore the Caſe betwixt Sir 
Foulke Grevill and Stapleton was _—_ , that where Willoughby, 
Lord Brookes had Lands to him by Act of Parliament , with autho- 
rity to make Leaſes for one life, and no more. By the Statute of 32. 
H. 8. of Leaſes, that authority is enlarged, and he might make Leaſes 
for three lives. Haughton Serjeant, Although he be Owner of the pro- 
firs, he is not Owner of the ſoil, and there is a difference betwixt the 
ſame and the ſoil. Andthe Statute ſpeaks of Trees growing in his own 
ſoil. Foſter Juſtice, The Arbitrament , the Aſſurance , and the eſpe- 
cial A& of Parliament is nothing to the purpoſe in this Caſe, andto 
plead them was more then wasneedfull ; For by the Arbitrament and 
the Aſſurance, the Commoner being a third perſon,cannot be bounden 
in which he was not a party; And by the ſpecial A of Parliament 
he ſhall not be bound , becauſe the AR is againſt the Lord Rich , and 
his Heirs, ſo as a ſtranger ſhall not be bound by the AR : And there- 
fore upon the Statute of 18. E/iz. cap. 2. of Patents, the Caſe was, 
That the Queen made a Leaſe for years,which was void for not reciting 
ofa former Leaſe ; and afterwards ſhe granted the Inherirance unto a- 
nother. And then came the Statute of 18. E/iz. which confirmed all 
Patents againſt her,her Heirs and Succeſſors ; by that Statute the Gran- 
tee in Fee was not bounden, but he might avoid the Leaſe for ,years, 
for the Statute is againſt rhe Queen and her ſucceſſors; and that caſe 
was adjudged. But our caſe is without doubt, as to that point, fofſthe 
right and intereſt of eſtrangers is ſaved by the At: then all reſts upon 
the Statute of 22. E. 4. and I conceive that the fame is a ſpeciall A, 
and ought to be pleaded ; for it is not g2nerally of all Woods, but on- 
75 Woods in Forreſts and Chaſes. But admitting it to be a general! 

&, yetl conceive, That.it was not the meaning of it to exclude a 


Commoner ; and that appears fully by the later words of the Statute, 
VIZ. 
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viz, Wichout licence of &c,-which excludes only the Owners of the For- 
reſt; and it was northe meaning chat he mighe incloſe without the leave 
of the Commoner. One thing hath croubled me in the Statute, becauſe ic 
is ſaid that before that time he could not incloſe morethen for 7: years ; 
ſo as before thae ſtatuce he might encloſe for 3 years, as it ſeems, without 
Licence,and now by the Stature, for 7 years, Alſo for another cauſe I con- 
ceive,that theDefendant ſhall not take advantage of the Statute as he hath 
pleaded ; for he hath pleaded that he did encloſe and cut, whereas the ſta- 
rute ſaies,chat he ſhall encloſe after che Cutting : ſo as I hold cleerely,that 
he bath not purſued che authoricy of che Star. for upon the St. of 35.H.$. 
w*> is penned contrary tothis Stat. /c:/, that the Owner of the wood ſhall 
make eneloſure and diviſion for che Comoner,and then he is to cut, I hold 
cleerly that after the felling he cannot make any encloſure. Alſo admitting 
that by the Stat. che Comoner ſhall be excluded, 1 hold that by the Stac. 
of 35.H.8.chat that Stat. is repealed in chat point; for the Stat. of 35. H.8.is, 
That no man ſhall fell woods wherein Commoners have Intereſt by Pce- 
ſcription until he hath divided the fourth part: ſo that the Auchority,if any 
were,is reſtrained by chat Stat. if he be a Comonec by Preſcription, as he is 
in our Caſe .But if it had been a Common by grant, it had not been within 
the Clauſe of Reſtraint. And Leges poſteriores priores contrarias abrogant , 
eſpecially the Stat. being in the Negative, as it is here : For by a Negative 
Statute the Comon Law ſhall be reſtrained : otherwiſe,if the Stat.were in 
the affirmative: & for theſe reaſons I conclude, That the plaintiff ought to 
have Judgment. Warburton Juſtice contrary. All the matter reſts upon the 
Statute of 22.E.4. Firſt, I hold chac the ſame is a general aR, although ir be 
particular in ſome things. So you may.ſay of all ſtatutes, which are parti- 
cular in ſome one point or other. I hold al{o, Thar the Star.of 22.E 4.is not 
repealed in this point by the Stat. of 35 H. 8. becauſe they were made to 
ſeveral purpoſes: The one was for Forreſts and Chaſes, the other onely for 
other particular Woods: And I hold, that che Comoner ſhall be excluded; 
for otherwiſe the Star. ſhould be void and contrary; viz.to give power to 
one to encloſe and exclude all beaſts ; and yet co permit another to put in 
his cattel. And by the words of the Statute, which exclude all beaſts and 
cxtell, the Deer ſhall not be excluded or intended, for they ſhall nor be 
faid beaſts or catcel, As in 36. E.3. One who chaſerh a'cow in a Park ſhall 
be aid within the Statute de Malefattoribus in Parcis: And then if the 
authority of encloſure be not to exclude the Deer, it ſhall be to ex- 
clude the cattell vf the Commoner, and other the like eſtrangers, or 
otherwiſe it ſhould be to no purpoſe. As to that which hath been ſaid, 
That there is not a perſon who may incloſe by the Statute ; the Statute 
is, that the Owner ſhall incloſe, or he to whom the Wood ſhall be 
fold : ſo that although that bee be not Owner, yet he is to have the 
Trees and the profits ; and the Statute doth intend, that he may incloſe 
who ought to have the profit; and alchough the ſale be not for mo- 
Z nie, 
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nie, yet ſuch a gerſon may be ſaid Vendee well _ ; Wherefore 
I conclude, that Judgment ought to be- for the Defendant. Walmeſley 
9 I hold, that he bath not authoritie by the Stature to encloſe: 
or the Statute is, Whenany man fels trees in his proper ſoile : ſo thar 
he not being owner of the ground, he is not within tha Statute t- and 
that was the effe& of his argument, And as to the other point; he did 
not ſpeak atall. Cook chief Juſtice: 1 hold, that the plaintiffe ought 
to have judgment : all the matter doth conſiſt upon the Statute of 22. 
£.4. which is to be conſidered. And firſt is to be conſidered, what was 
the common Law: before that Statute; and that was, That one who 
had a Wood within # Forreſt, might fell it, -as it appeareth by the 
Stature de Forreſta: and the Statnte of 1 E. 3. 2. by licence: and alſo 
he might encloſe it for three yeers, as it appeareth by the Statute of 22. 
E.4. but the encloſure was to be cm parvo foſſato & haia baſſa, 3s it 
appeareth by the Regiſter in the Writ of Ad quod damnum : fo as be- 
fore that Statute, there was an encloſure. But the Law is cleer,, ; That 
before that Statute , by the-encloſure, the Commoner ſhall not be ex- 
cluded. Thea wee are to conſider of the Statute : And firſt, Of the 
perſons -to whom the Statute doth extend : and that appeareth by the 
preamble, to be berwixt the King and other owners of Forreſts and 
Chaſes, andthe owners of the Soil - fo as a Commoner is not any per- 
ſon within the meaning of che Statute. And for the body of the-Sta- 
tute, you ought to intend, that the ſentence is continued, and not per- 
feed nntill che end of the Statute; and the words [Without licence, 
&c. ] prove, That no perſons were meant to be bounden by the ſta- 
ture, but -the Owners of the Forreſts and Chaſes, and noe the Com- 
moners : \ Like the cafe in Dyer. And although you will expound the 
words of the bodie of the ſtatute generally; yet they ſhall be taken 
according to the intent of the preamble ; and therefore the Caſe of 
21. H,7.1, ofthe Prior cf C x/teacre, although it be not adjudged in 
the Book, yet Judgment is entred upon the Roll; which Caſe is Paſch. 
18. H. 7, Rot, 460. By. which caſe it appearech, that although that a 
Stature be made which giveth Lands to the King ; yet by thar ſtatute che 
Annuity of a ſtranger ſhall not be 'extinguiſhed.. and the Caſe whnch 
bath been-put by*Juſtice Eofter upon the Sratute of 18. E/iz. was the 
eaſe of Boſwe/, for the Parſonage of Bridgwater, That although chat 
one who''bath' a leaſe- for years. of the King, which was .void for mil- 
recitalh, might by the fard Statute hold it againſt the King z yet the 
Patentee in Fee ſhall not'be prejudiced: by the ſaid Statute :* Sor F-ean- 
elude, That the Commoner is not a /perfon within this Statute of 22. 
E.4 Secondly, It is to be conſidered, if a Wood, in which any one 
- hath Common, be within the ſtatute : and 4 hold. it is noe, bur one- 
ſeyerall Woods : For (as I have ſaid) the Wood which before tlie 
atute might be encloſed for three years, © was onely a ſeverall Week, 
an 
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and not ſuch a Wood in which any one had common, And the (ta- 
ruce of 22. £. 4.” doth extend onely to ſuch Woods which might be 
felled and encloſed for three yeers : and I conceive ( contrary to my 
Brother Yarburton) That the Deer of the Forreſt ſhall well enough 
be ſaid co be beaſts and cattell. And whereas by the common Law, 
before this ſtatute, the encloſure was onely to be (as 1 bave ſaid) cam 
arvo foſſato & haia baſſa, by which the Deer were not excluded : row 
- by this tarute 1 hold, chat chey may make great hedpes, ro exclude 

aſwell the Deer as other beaſts. And I agree with Juſtice Foſter, thar 
if he will take advantage of the Statuce, that hee ought co hav® pleaded, 
that firſt hee felled, - and afterwards encloſed ; and + contra, upon rhe 
Statute of 35. H. $8. /754. that hee ought firſt to divide, and afterwards ro 
fell, 8&c. And alfo I agree with him, chat-in that point the Startete of 
35. H. $. being contrary, *doth repeal che Statute of 22. F. 4. if by that 
Statute the Commoner ſhall be excluded. Burt 1 am of opinion with 
my Brother #arbxrton cleerlv, Thar hee is'a Vendee of the Trees, 1nd 
ſo within the Statute : for it is not neceſſary, that in the Grant there 
be the word ['Sell, ] or that money by given, nor that it- be a contrat 
for a time onely, and not to have cantinuance, as ic is in our caſe. But 
he who hath the Trees to him and his heirs, ſhall be ſaid ro be a Vendee 
well enough. As tothe other matter which bath been moved, Whethec 
the Statute of 22. E. 4 be a generall law or not: I hold cleerly, that we 
are to take knowledg of it although it be not pleaded, becaulc it concer-, 
neth the King; for it is made for the Kings Forreſts : and of all the As 
made between the King and bis ſobje&s, wee ought to take knowledg: 
for ſo was Srowe/'s Caſe. And allo it was adjudged, that wee ought to 
take knowledg of the a& concerning the Creation of the Prince, becauſe 
it concerneth the King. And Cook in his argament faid, That if there had 
not been a ſpeciall proviofin for the Commoner in the Statute of 35. H. 8. 
the Commoner had not been excluded by that Statute. And afterwards 
Judgment was entred for the plaintiffe. 


— — — ——  — — —  ——  —  — —— — 


Paſch. 8. Jacobi, in the (ommon Pleas. 
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Ote, That it was holden by three of the Juſtices, viz. Valmeſley, 
Warburton and Foſter ( Cook and Daniel being abſent) for law 
cleerly, That a Tenant at will cannot by any cuſtome make a Leaſe for 
life by licence of the Lord : and that there cannot be any ſuch cuſtome 
for a leaſe for life, as there is for a leaſe for years. 


T2 + ' ®Paſch. 


————" 


Berry's Caſe. 


Paſch. 8. Jacobi, Inthe Common Pleas. 
237 BerRY's Caſe. 


FF Ore, That upon an Evidence ou to a Fury, in a Caſe betwixt Berry 

and New Colledgin Oxford, it was ruled by #almeſley, Warburton 
& Foſter, Juſtices, in an Aion of Treſpaſs, If it appear upon the Evidence 
that the plaintiff hath nothing in the land but in common with a ſtranger; 
yet the Jury ought to finde with the Plaintiff; and if the Defendant will 
have advantage of the Tenancy in common in the plaintiff, he ought to 
have pleaded it. Nichols Serjeant was very earneſt to the contrary, 
- and took a difference, where the Plaintiffe and Defendznt are Tenants in 
common, and where the Plaintiff is tenant in common with a 
But he was over-ruled ; the ation was an aRion of Treſpaſs, 2«are 
clauſum fregit, &c. Cock and Daniel were abſent. 


mm 


Paſch. 8. Jacobi, in the Common Pleas. 
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FT was holden by Falmeſley, Warburton, and Fofter, Juſtices, That if 2 
Rent begranted to one and his heirs for the life of another man, and 
the grantee dieth ; that his heir ſhall not be an occupant of the Rent. | 
And Foſter ſaid, that the reaſon was, becauſe he cannot plead a 2e 
eſtate of a Rent. And Warbarton held , that the heir ſhould have the 
ent as a Freehold deſcended ; and for that he cited 26. H. 6. Statham 
Recognizance. But Fofter ſaid, that he ſhould not have the Rent art all. 
Warburton and Walmeſtey doubted whether the Rent were deviſable by 
the Statute; andthey ſaid, that although the heir ſhould have it by de- 
ſcent, yet it ſhould not be inthe nature of a deſcent of Inheritance ; for 
he ſhould not have his Age. Cook and Danze! were abſent: 


EI CD CCC_— — 
———— 


Paſch.8. Tacobi, in the Common Pleas. 


| —_y— — 


239 Heypon and SmiTH's (aſe, 


pX an Attion of Treſpaſs the Plaintiff declared of breakirg of his Cloſe, 
and.cutting down of a Tree; v;z..an Oak. The Defendant pleaded, 
that 
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that it was his Free-hold ; The plaintiff in his Replication ſhew- 
ed that he held of the Defendant by Coppy of Coure Roll x 
Tenement, whereof the place in queſtion is parcell: And that the Cu- 
ſtome of the Manor is, That all che Copy-holders within the Manor 
have uſed to take wood for houſe-bote, hay-bote, ec. e pro /igno com- 
buſtibils un difto renemento. And ſaid, that he had alwayes preſerved the 
wood and trees growing upon the ſaid Tenement ; And that he had 
nouriſhed and foſtered the ſaid Oake ; And that ſufficient wood was 
not left upon the ſaid Tenement for houſe-bote &c. upon which, the 
Defendant did demurre in Law. Foſter Juſtice, Judgment ought to 
bee given for the plaintiff; I hold that a Copy-holder, of common 
right, without any Cuſtome, ſhall have wood for Repatations and 
for fire-bore, and ſois 9. H.4. Fitz, Waſt 59. the opinion of Hall ; 
And I hold that the plaintiff hath an Intereſt in the Trees, according to 
Palmers Caſe. C.5.. part. And 2. H. 4.12, is, That a Coppy-holder 
may bring An Action of Treſpaſs for the Trees. And I hold, That 
without a Cuſtome, the Lord cannot fell the trees growing upon the 
Copy-hold no more then upon a Leaſe for years. But in this Caſe by 
Implication of Cuſtome, the Lord may take the Trees, if he leave 
folkcient for Reparations , &c. For the Cuſtome is, That a Copy- 
holder ſhall have ſufficient for Reparations ; by which is implyed, that 
he ſhall not have more, and then the Reſt the Lord ſhall have. And 
Jam of opinion, that in this Caſe, and in caſe where the trees are 
excepted upon a Leaſe, that the Lord and the Leſſor may enter and 
take the Trees , although there be not any clauſe of ingreſſe, or re- 
preſſe. Burt in the principall Caſe, becauſe there are not more Trees 
then are ſufficient for Reparation , the Lord cannot take them , but 
Treſpaſſe lieth againſt him, Warburton Juſtice, The matter of preſcri- 
ption is not materiall in this caſe : for of common right a Copyholder 
ought to have Trees for Reparations; and co that purpoſe , he hath 
a ſpeciall propertie. . But the onely queſtion in this Caſe (4s I con- 
ceive) is, If one who hath a ſpeciall property, may bring an Aion of 
Treſpaſſe againſt him who hath the generall propertie > And 1 cor- 
ceive, that he may well enough. As if I lend my hotle for a week, 
and within the week I take him again, Treſpaſſe lieth. #almeſlcy Ju- 
ſtice, For the ſubſtance, lam of opinion for the Plaintiff, but 1 doubt; 
For I would not that Copyholders have fo great libertie - and he hath 
preſcribed to take all trees : and to rake them ad /ibirm, is too great 
a liberty, And I hold, that a Copyholder hath no greater property 
then one who ought to have Eſtovers : And in this caſe hee ought to 
have faid, qwando opus fuerit : and he ought to have ſhewed, that the 
houſes were in decay for want of Reparations, for which cauſe opus 
fucrat, cc. And fo for the pleading, I hold that it is not ſufficiene. 
 Coek chief Juſtice, The Plaintiff ought ro baye Judgment :; _l 
ho 
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hold cleerly , That the Lord cannot take trees without leaving. ſuffici- 


rations, No more then he can pull down or overthrow the 
e Copybolder. For of common right, without Cuſtome 


or preſcription, the Trees do belong unto the: Copyholder for Repara- 
tions, and for that purpoſe hee may take them without any Cuſtome , 
and the Lord cannot take the Trees withour leaving ſufficient for the 
Copyholder, if there be not a ſpeciall Cuſtome ſo to do. 
that without any cuſtome the Lord may take the Trees , if be leave 


ſafficient to the Copyhotder for the Reparations. 


But 1 hold, 
Mich. 25. & 26. E- 


liz. Doylies Cale, A Copybolder, who hath uſed to take Timber for 
Reparations, brought an action of Treſpaſle. Trinit.26. Eliz. An adi 
on of Treſpaſſe was brought by a Copyholder againſt the Lord. Paſch. 


37. Eliz. the Caſe of Murford Wood, 
Caſe ; but there the ation was an ation upon the Caſe. 


T rinit, 40, Eliz, Stebbings 


To the 


Exceptions taken by Juſtice /4/meſley , that the Plaintiff ought to have 
ſhewed that the houſes wanted Reparations ; I hold, as hee faid, That 
if the ation had been brought againſt him , and hee juſtifie the 
cutting, bee ought to have ſhewed that the houſes | wanted Repx- 


rations. 


But in our Caſe he brings the Action againſt another, which 


tyeth, although that the houſes were not then in decay. And for 
the (ignification of the word Howſc-boot, &c, Bote is an ancient Sax- 
on word, which ſignifies in ſome caſe Recompence , and in ſome cale 


Reparatio. 


For the manner of preſcription, That all the Tenants 


may take wood pro /igno combnitibili in ditto Tenemento , the ſame is 
no good preſcription , That all ſhall take to burn in that Tene- 
ment. But for the reaſons beforeſaid , Judgment was given for. the 


Plaintiffe. 


——_— 


Paſeh. 8. Jacobi, in the Common Pleas, 


NEWTON and RicHaRD's (aſe. 


T was ruled by the whole Court in an Action of Treſpaſſe, .22re 


good 


clauſum fregit, & cuniculos ſuos vel ipſins A. &c. cepit, & c. was 


— 


© —— 


Paſch. 
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Paſch. 8. Jacobi, © In the Common Pleas. 


241 MEERES and Kipour's Caſe. 


JPon an Evidence to a Jury in this Caſe, it was Ruled by the 
LI whole Court, That if chere be Copyholder for liſe, and the - 
Lord leafeth for years, and the Copy-holder commit a forfeiture, 
that the Leſſee may enter for the forfeirure. And Cocke Cheife 
Juſtice ſaid , That if there be Tenant for life, the Remainder for 
life; If the Tenant for life commicteth a forfeiture, he in the Re- 
mainder for life may enter ; and that the Caſe 29. Aſſ 64. is not Law. 
For. the particular eſtate in poſſeſſion is determined by the forfei- 
ture. And if hee in the Remainder could not enter, then it ſhould 
be at the will of the.Leſſour whether hee ſhould ever have it. The 
ſame Law is, if the Remainder be for yeers. Foſter Juſtice, The rea- 
ſon that is given for an Entrie for a forfeiture, is, becauſe that the 
Reverſion-or Remainder is deveſted by the Feoffment. But in this 
Caſe, becauſe it is bur intereſſe rermins, nothing is deveſted : For 
notwithſtanding the Feoffment , the /ntereſſe termini may be grant- 
ed: to which Cook agreed. But Foſter ſaid, that hee did agree in 0- 
pinion with Cook, becauſe that the particular eſtate was determined. 
The cauſe of forfeiture was, becauſe that the Copiholder had made a 
' leaſe for life. 


Paſch. 8. Iacobi, in the Common Pleas. 


242 Dr. NEwMaAN's Cale. 


N this Caſe it was faid by Cook Chief Juſtice, That it had of late 
time been twice adjudged, that if Timber trees be oftentimes top- 
ped and lopped for fuell, yer the tops and lops are not Tichable; for 
the body of the trees being by law diſcharged of Tithes, ſo ſhall be the 
branches :. and therefore he that cutteth them, may convert them to his 
owa ule, if he pleaſe. 


Paſch. 


| 176 Adams and Wilſons Cafe. 


Paſch. 8. Jacobi. In the Exchequer Chamber. 


243z KERCHER's Cale. 


A* AQion upon the Caſe was brought in the Common Pleas, up- 
on a (imple contra made by the Teſtatorz which afterwards 
came into the Exchequer Chamber before all the Judges. {ook in the 
Common- Pleas was of opinion, that the Aftion would lie. Tanfield 
Chief Baron, ſaid, Thatin theſe caſes of Equitie ic were moſt reaſon 
to enlarge and affirme the Authoritie of the Common law, then to a- 
bridge ir, and the rather, becauſe the like Caſe had been often- 
times adjudged in the Kings Bench, and there was no reaſon (as 
he ſaid) that there ſhould be a difference betwixt the Courts; and 
chat it would be a Scandall to the Common Law, that they differed 
in opinion. Afterwards at another day the Cafe was moved in this 
Court; And wWalmeſlcy Juſtice doubted if as before. But Fofer 
held that the Aion was maintainable; And Cooke defired that Pre- 
fidents might be ſearched; And he faid, That he could ndt be per- 
ſwaded, but if the Executor be adverred to have Aſſetts in his hands 
ſufficient to pay the ſpecialties , but that be ſhould anſwer the debr. 
Note, the money demanded was for a Marriage portion promiſed by 
the Teſtator. 


Paſch. 8. Jacobi, in the (ommon Pleas. 
244 Apamns and W1ILSoNs Caſe. 


ote, It was ſaid, That when a falſe Judgment ' paſſeth againſt 

the Defendant, he may pray the Court that it be entred at 2 
day peremtory ; ſo as he may have Attaint, ora Writ of Error. And 
Cook Chief Juſtice ſaid; That if Judgment in the principall ARion 
be reverſed, the Judgment 'given upon the Scire facias ſhall alſo be 
reverſed, becauſe the one doth depend upon the other. walmeſly 
in this Caſe ſaid, That it had been the uſual courſe of this Courr, 
Thatif one deliver a plea unto An Aturney of the Court as the Laſt 
Terme, andit is not entred, that now at- another Terme the Defen- 
dant _ give in anew p'ea if he would, becauſe the ficſt is not upon 
Record. 


Paſch. 


_ Oud's Cafe. "Stone's Cafe. 177 
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Paſch. 8. Iacobi, in the Common Pleas. 


245 CQCuLLincwokTH's (Cale. 


F one be bounden in an Obligation, That he will give to? S. all the 
Goods which were deviſed to him by his father; in Debt broughe 
upon ſuch an Obligation, the Defendant cannot plead, that he 
had not any Goods deviſed unto him, for the Bond ſhall conclude 
him to ſay the contrary ; Yide 3. Eliz. Dyer 196 Rainsford Caſe. 


Paſch. $. Tacobi, in the Common Pleas. 


246 Quoy's Caſe. 


Uod had Judgement in an Action upon the caſe at the Aſſizes, and 
damages were given him to Thirty Pound. Hytton Serjeant 
moved in Arreſt of Judgement, That the Yenire facias was de duodecins, 
and that one of them did not appear, ſo asthere was one taken de cir- 
ewmftantibus ; and the entry in the Roll was, That the ſaid Jurour 
exattos venit; but the word ?uratws was omitted : And for that cauſe 
the Judgement was ſtayed. 


-=— 


Mich. 8. Jacobi, in the Common Pleas. 
247 STONE'S ( aſe. 


Co an Atturney of the Court was in Execution in Norfol4 for One 
thouſand Pound, and'by prattice procured himſelf to be removed b 
Habeas corpus before Cook Chief Juſtice at the Aſsizes in Lent, and &f 
ſcaped to Londen ; and in Eaſter Terme the Bailiffe rook him again, 
he brought an Action of falſe Impriſonment againſt the Bailiffe : 
and it was holden by the Court, That the freſh Suit had been good al- 
though he had not taken him in the end of the” year, if enquiry were 
made after him;and ſo by conſequence the Action was not maintainable, 


Aa x Mie", 
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Mich.$ Jacobi, inthe Star-( hamber. 


248  MaRrRIo T's Calc. 


Ote : It was agreed in this Caſe for Law, That the Sheriffe cannot 
N colle& Fines or iſſues after a general! pardon by Parliament; and 
therefore one Thora/d, the under Sheriffe of N. who did fo, was que- 
ftioned and puniſhed in the Star-Chamber. 


Mich..8 Jacobi, in the Common Pleas. 
249 Jotry Wootsey's Cale. 


Olly Wool (ey of Norfolk brought an Action of Treſpaſs againſt a Con- 
ftable,of Aſſault and Battery, and Impriſonment : the Defendant 

as to the Aſſault and Battery pleaded, Not guilty, and juſtified the 
impriſonment by reaſon of a Warrant directed unto him by a Juſtice of 
Peace for the taking, and to impriſon the Plaintiffe for the keeping of 
an Ale-houſe, contrary to the Statute 12 Feb. 5. El. whereas the $ta- 
rute was 12 Feb.5. E4d.6. and the matter was found by ſpeciall Verdid. 
And it was holden by all the Juſtices, Thar the mifrecitall of the AR 
was not materiall, for it being a generall A&R, the Juſtices ought to-take 
knowledge of it. And Cook Chief Juſtice ſaid, That a man cannot plead 
Nul tiel Record againſt an Act of Parliament, although that in- truth 
the Record be imbezelled. if the AR be generall, becauſe every man is 


privy to it. 


F Mich. $. Tacobi, In the Common Pleas. 


250 NEwMan and BaBBInGTON's Caſe. 


JT was refolved.in this Caſe, That if Debt be brought againſt an Exe- 

cutor, who pleads, that he hath fully adminiftred ; and itis foend 
that he hath Afets ro 40). whereas the Debt is 601, that a Judge- 
ment ſhall be given for the 60 1.” againſt the Defendant - and upon that 
Judgmeur, if more Aſſets come after to the Executors hand. the Plain- 
tifferhay have a Scire facias. Fg 


Mich. 


— 
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Mich.8. Jacobi, in the*Common Pleas. 


251 WALLE R's Caſe. 


Ote; It was ſaid by Cook Chief Juſtice, That if the King preſent 

one to a Benefice, and afterwards preſenteth another, who is ad- 

mitted, inſtituted, and induRted, the ſame is a good repeal of the firſt 

tation. And he ſaid, That if the Lord doth preſent his Villain 

to the Church, the ſame is no enfranchiſement of him, for chat pre- 

ſentation is but his commendation. And if the King will preſent a 

French man, or a Spaniard, they ſhall not hold the Benefice within this 
Realm, for that the ſame is contrary to a ſpecial AR of Parliament. 


— 


Mich.g. Jacobi, in the Common Pleas. 


252 
Ote; It was holden by all the Juſtices, That Perjury cannot be 
commited in the Court of the Lord of Copy-holds,or in any Courc 
which is holden by Uſurpation ; otherwiſe is it in a Court Leet, or + 
Court Baron, which is holden by Title. 


Trainit. $; Jacobi, in the ( ommon Pleas. 


253 Buxy and TayLoR's Calc. 


T* an Ejeftione firme brought upon Not guilty, pleaded by the De- 
fendant, it was given in Evidence to the Jury to this effec ; 
viz, That one 7. S. who did intend to entermarry with Alice F, 
by Indenture did covenant with 7. D that he would marry the 
ſaid eAlice, being then of the age of ſeventeen years, and that 
after the marriage had berwixt them , that they would levy a Fine 
of divers Lands, which ſaid Fine ſhould bee unto the uſe of 
the ſaid 7. D, and his Heirs ; and accordingly after the enter- 
marriage the aid 7. S. and eA4lice his Wife did levy a Fine unto 
the ſaid 7. D. and his Heirs, without any other uſe implied or ex- 
preſſed, but what was contained in the faid -Indenture before 
marriage ; and according to the _ Fine, the Conuſee _ 
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180 Bury and Taylor's Caſe. 
- tinued the poſſeſſion of the ſaid Lands for along time : viz. for thir- 
ty years. Cook Chiefe Juſtice ſaid, That this continuance of poſleſtion 
was a ſtrong proofe, and coulg not otherwiſe be intended, but that the 
Conuſee came to the poſſeſſion of the ſaid Lands by the ſaid Fine,which 
was ſo levied to him, and his heirs. And he ſaid, That it was adjudged 
in this Court in the Caſe betwixt C/aypools and Wheſtone,” That in a 
Recovery, the Covenant did not lead the uſe of the Recovery, for 
that it was but an evidence that ſuch. was'the intent of the parties. 
And in this Caſe it was agreed by the whole Court, and-was ſo ſaid 
to be reſolved in C/ogat and Blyrhes caſe, 30. Elz, That when no 
uſe. isexpreſſed or implyed by Indenture, or other agreement, that 
it ſhall be to the ancient uſe, viz. to the uſe of the Conuſor. As if 
Husband and wife be ſeiſed of one moytie of the Land in the right 
of the wife, and the Husband of the other moytie by himſelfe ; and 
they joyne in a Fine generally, the Conuſee ſhall be ſeiſed to the for- 
mer uſes, as it is agreed in Beckwiths caſe, C. 2: part. And ſo it was 
agreed, That if the Husband doth declare the uſe, and the wife dot; 
not —_— or vary from it, that the declaration: of the Husband 
ſhall bind the wife. And Cook ſaid, That it is not alwayes neceſſary 
that the wives name be ſet to the Indenture, which doth declare an 
uſe. And further Cock ſaid, That if a Fine be levied of Lands, yet 
the uſes may be declared by ſubſequent Indentures. And it was Nd 
(Obiter) in this Caſe, That if a man for valuable conſideration doth 

urchaſe a Leaſe for years; and hee nameth -two of his ſervants as 
Jjoynt-purchaſers with him in the Deed; and afterwards the Maſter 
would ſell the Lands alone, and the ſervants do interrupt the fale, or 
will not joyne with him; that he hath no remedy to compell-them to 
do it, but by a Bill of Chancery. EEE SS; 
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Trinit. $. Jacobi, in the Common Pleas. 

- oj WT ELTLLE 
Vicar: was endowed im the time of King Henry the 34, of divers 
Tithes ; ' and afterwards he libelled for thoſe Tithes in the ſpi- 

rituall Court ; The Defendant alledged a Modus Decimandz, and pray- 

ed a Prohubition, and day was given to the; party to ſhew cauſe, why 
the ſame ſhould not be granted ; and at the lay the Deed of Endow- 


ment was produced, and ſhewed in Court. By which it did appear, 
That the Vicar was endowed of Hay. viz. ofthe tenth part of it; and 
ſo of the remnant of the Tithes for which he libelled;; whereupon the 
Court refuſed to award a Prohib:tion, Luere Can/am. For as I con- 
xeive, 4 Modus Degimands may accrye after the Endowment. * 


Trint. 


Sir William Dethick and Stoke's aſe | $1 
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Trinit. 9. Jacobi, in the Common Pleas. 
255 Sir W.DeTHIck and SToxE's Cale. 


Tokes libelled againſt Sir William Dethick in the ſpirituall Courr, 

for calling of him Bald Prieſt, Raſcally Prieſt, and for ſtriking of 
him; and for thoſe offences he was fined by the ſpirituall Court an 
hundred pound, and impriſoned. And the opinion of the whole Court 
was, That neither the Fine nor Impriſonment were juſtifiable, be- 
cauſe the Statute of - Arriculs Cleri, is, Now imponant penam pecunia- 
riam, niſt propter redemptionem, &c. And Cook ſaid, They might onely 
excommunicate : and thereupon a Writ de Excommunicats capiendo, 
might be awarded; and that is their onely courſe, and then the Par- 
ty may have his Cautione admitrenda; And the Court ſaid, That if 
he ſpirituall Court would not enlarge the party upon ſufficient Cau- 
tion offered them, that then the Sheriffe ſhould deliver him. 


ms 
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Trinit. $. Jacobi, in the ( ommon Pleas. 
256 
T was the opinion of the whole Court, That if a man have a Judg- 
ment againit-two men upon a joynt Bond ; That he cannot have 
ſeverall Executions; Viz. a Capias ad ſatisfaciendum againſt the one, 
and an Elegir againſt the other ; for he ought to have E unicam (a- 


tirfaftionem, although he ſue them by ſeverall Actions. And if he ſue 
forth ſeverall Executions, an Audits Zwerela will lye. 


Mich. 9g. Jacobi, in the ( ommon Pleas. 


257 CAKkLE's Caſe. | 

Ote, it was adjudged in this Caſe, That if a manſay of another, 
N that he hath killed a man, an Action upon the caſe will not lie 
for thoſe words ; for he may doit as Executioner of the Law, or /e 
defendendo ; So if one ſay of another, That he is a Cutpurſe, an Acti- 
on will nothe; for that a Glover doth, and a man may cut his own 
purſe, and the ſame Term it was holden in the Kings Bench, That an 
Action will not lie for calling one Witch. 
Atich.. 


2 -- Reyky and Dormer's Caſe. 


A——— 


Mich. 9: Jacobi, in the Common Pleas. 
258 


T was holden by the whole Court, That a Commoner cannot pe. 

nerally juſtifie the cutting and taking away of Buſhes off from the 
Common ; but by a ſpeciall preſcription he may juſtifie the ſame. $9 
he may ſay, That the Commoners have uſed time out of mind to di 
the Land, to let out the water, that he may the better take his Com- 
mon with his catteſl ; and it was agreed, That if the Lord of the Waſte 
doth ſurcharge the Common, that the Commoner cannot drive hig 
cattell off the Common, or diftraine them damage feaſance, as he may 
the cattell of a ſtranger. But the remedy againſt the Lord, is either an 
Aſlize, or an Action upon the Caſe. 


Mich. g. Jacobi, in the (ommon Pleas. 


I 

T was agreed by the whole Court, That if a man deviſeth unto his 

daughter an hundred pound when ſhe ſhall marry, or to his ſon, 
when he ſhall be of full age, and they die before the time appointed, 
that their Executors ſhall not have the money ; otherwiſe, if the 
deviſe were to them to be paid at their full ages, and they die before 
that time, and make Executors; there the Executors may recover the 
Legacy in the ſpirituall Courr. 


Hill. g. Jacobi, in the Kings Bench. 
260 RovLEY and DORMER's Caſe. 


"I *e Boyes did contend and fight near unto their houſes, and the 
one ſtroke the other, ſo as he did bleed ; who went and complain- 
ed to his father, who having a rod with him, came to the other boy, 
and beat him ; upon which he died. And the opinion of the whole 
Court was, That-it was not murder. 


AM, ich. 


' . Edwardsand Denton Caſe: 
Mich. 9g. Jacobi, in the King's Bench. : 


261 EpwakrDs and DenToNx's Cale. 


JPon a ſpecial Verdi&, the Caſe was, that a Man was ſeiſed of 

A. the Manor of D. and of a houſe called #. in D. and alfo 
of a Leaſe for years in D. and he did bargain and ſell unto another 
his Manor of D. and all other his Lands and Tenements in Dale ; 
and in the indenture did covenant that he was ſeiſed of the premiſſes 
inFee ( which was left out of the Verdi&) and if the Leaſe for yeats 
ſhould paſs by the general words,was the queſtion ; Lnere of the caſe, 
Trinit. 10. Jacobi , the Court was divided in opinion in this 

e. 


44. _—_—  \ —_ 


Mich. g. Iacobi , In the King's Bench. 


262 HucGnss and KEENE 5s Cale, 


He Plaintiff declared,that whereas he was poſſeſſed of a Meſſuage 

for years which had ancient-lights, and the-Defendant poſſeſſed. 

of another Houſe adjoyning, and a Yard , that the Defendant upon the 
faid Yard had built a' Houſe, and ſtopped his lights ; The Detendant 
pleaded , that the cuſtom of Londen was, that every man might build 
upon his old Foundation, and if there be not any agreement, might 
ſtop up the Windows of his Neighbour ; upon which the Plaintiff did 
_ demurre in Law: and it was adjudged fgr the Plaintiff, becauſe that 
the Defendant did not anſwer the Plaintiffs charge , that he had builr 
upon the new ,, and not upon the old Foundation. And it was holden 
by the whole Court in this Caſe , that a man may build upon an old 


Foundation by ſuch a cuſtom, and ſtop up the lights of his Neighbour, 
which are adjoyning unto him, and if he make new Windows higher ; 
the other may build up his houſe higher to deſtroy thoſe newWindows: 
But a man cannot build a Houſe upon a place where there was none 
before, asin a Yard, and ſo ftop his Neighbours lights: And ſo it was 
adjudged in the time of Queen E /izaberh, in Althans Caſe , upon ſuch 
a cuſtom in the City of Tork, And it was ſaid by Cock Cn Jultice ; 
That one preſcription may be pleaded —_ another, where the one 
may ſtand with the other , as it was adjudged in #r:ghr and #rights 
Caſe. That a Copy-holder of a Biſhop did preſcribe ,. that all Copy- 

I holders 


8 — «Sanford and HevetsGaſe. 


holders within the Manor have been diſcharged of Tithes : But not 
where one preſcription is contrary to the other ; whereas one pre- 
ſcribes to have lights, and the other preſcribes to ſtop the ſame lights, 
Onere. 


— 


Hill. g. Iacobi, in the King's Bench. 


262 SamroRD and Haver's Caſe. 


N an Action of Treſpaſs for 30. Hares, and 300. Coneys hunted in 
his Warren , taken and carried away , which Treſpaſs was layd 
with a continuando , from ſuch a time, till ſuch a time : the Defendant 
juſtified, becauſe he had common in the place where, &c. to a Meſſuage, 
ſix Yard Lands for 240. Sheep, and hae he and all thoſe whoſe eſtate 
he hath, time out of mind, have uſed at ſuch time as the Common was 
ſurcharged with Coneys, to hunt them, kill and carry them, as to his 
Meſſuage appertaining : upon which the Plaintiff did Cr in Law, 
becauſe a man cannot make ſuch a preſcription in the Free-Warren,and 
Free-hold of another Man : And "nm wh becauſe a man cannot ſo 
preſcribe to hunt, kill, and carry away his Coneys, as pertaining to his 
Meſſuage : But a Man may preſcribe to have ſo many Coneys co 
ſpend in his Houſe: and for theſe cauſes in the principal caſe, the 
preſcription was holden for a void preſcription;and Judgment was given 
for the Plaintiff. 


Hull. 9g. Jacobi, in the Common Pleas. 


264 Cox and Grar's Caſe. 


J* was adjudged upon a Writof Error , brought __ Judgment 
given in the Marſhalſey, in an Aion of trover and converſion of 


oods ; That if none of the parties be of the Kings houſhold , and 
judgment be given there that the ſame is Error , and for that cauſe the 
Judgment was reverſed. 


Hill. 


PO mg Prodticks Je. 5h, 
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Fill. g. Iacobi, in the Common Pleas. 
265 Morr 15's Cale.” 


 þ an Action upon the caſe for putting of .cattel upon. the con+- 
mon, it was adjudged ; that if the catrel-of a Stranger eſcape into 
thecommon, the Commoner may diſtrain-rhem damage In am, as wel 
as where the cattel are put into the common by the ſtranger. 


— —_ 


Paſch. 10: Jacobi, Pa the Gina Pleas. 


266 The Land MounTEAGLE and 
PenRubppock's Caſe. 


T* was holden by the whole Court in this caſe, and agree by , all 
FX the'Serjeants at the Barre, Tit if two men' ſubmit t effiſelves to 
the arbitrament of 7. S. And the Arbitrator doth award, that ohe of 
* them ſhall pay ten pound, and that the other ſhall make a releaſe unto 
han, thatthe ſame is a void Award, if the ſubmiſſion be not by Deed ; 
and heeto whom the Releaſe is to be made by the Award, ny 
have remedy for it, for otherwiſe the one ſhould have the ten pound, 
and the other without remedy for the Releaſe. And it was. refolved, 
That upon fubmiſflion and arbirramear,- that the party may have an 
Aion upon the Caſe for not making of the Releaſe. And Cock chief 
Juſtice ſaid, That it was wifely done by. Manwoed chiete Baron, when 
he made ſuch award, That a Leaſe or ſuch like Collaterall thing ſhould 
be done, to make his Award, that he ſhould. make the Releaſe, or 
pay ſuch a ſum of money, for which the party might have a remedy. 
I conceive, that the reaſon is, That no Action upon the caſe upon an 
Arbitramenc lieth ; becauſe it is in the Nature of a Judgement. Ar 
another day, the opinion of the Court, was.with Cock , and 20. H.s. 
and 8. E.4, 5. cited to the purpoſe, that there ougar to be recipro- 
call remedy. It was alſo faid in this Cafe, That by the Statute of 
5.4.5. A mancannot be Nonſuic after Verdict. 


. . B b | : Paſch. 
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Paſch. 10. Jacobi, In the (ommon Pleas: 


267 Cook and Fister's Cale. 


N a Repleyin, the Defendant did avow for rent ganas to him by 
I a private A& of Parliament. The Plaintiffe did demand Oyer of 
the At; and the opinion of the Court was, thar he ought to have 
Oyer : for they held, that the Oyer of no Record ſhall be denied to 
any perſon, in caſe he will demurre. And the Record of the A& 
ſhall be entred in hec verba. 


Aa. ee ett 
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Paſeh. 10. Jacobi, im the Common Pleas. 


268 The Bakers Caſe of Gray's-Inne againſt Occould. 


\ N- Aion of Debt was brought in Londen againſt Occomld late 
Steward of Gray's-Inne: upon a generall indebitatas aſſuwpjit, 
without ſhewing the particulars, which | iy was removed into the 
Common Pleas. And it was holden by e Court, That the Action 
as it was brought, would not lie, for the inconvenience which might 
follow. For the Defendant ſhould be driven to be ready to give an 
anſwer to the Plaintiffe to =p men elþ And therefore the Plain- 
tiffe ought to bring a fpeciall Aion for the particular things ; The 
like Caſe was in the Marſbalſey ; and becauſe they did not declare in a 
ſfpeciall manner, Exceptioh was taken to-it, and adjudged, the Action 
apon' a generall 14 b:tatas aſſnmpſit did not lie. Lnere. 


Trinit. 10. Jacobi, in the Common Pleas. 


269 Reap ard Hawe's Caſe. 


ÞF a Replevin, Trinie. 10. Zacobs, Ret. 2504. The Plaintiff counted, 
chat the Defendant, Cepir gvena of the Plaintiff apud Occou!d: and 
doth not fay,/n quod: loco, c.upon which the Defendant did demurre 
in Law. Hm=tton Serjgant argued for the Plajntiffeq and aid, That not- 
withſtanding the many preſidents which had.been ſhewed, 'that yer che 
Declaration was well enough ; For he ſaid, That the preſidents did not 


. prove, 


c 

Read and Haye's Caſe. 187 

ove, that it was neceſſaty that it ſhould be therein ſhewed, in qas* 
dams loco vocat*, becauſe the Defendant upon the matrer is the A&or ; 
and therefore he beſt knows the place where he took the Cartel. And 
in 9. E.4. In « Homint replegiands, the Towne onely was named; 
and it is not there debated whether the ſame were good withour 
mentioning iv quodam loco. 49. E.3. 14. and 24. 9. H.6. and. Hs. 
There ghe traverſe was of the taking at Dale, ſans ceo; &c. that the 
ſame was at Sale, 'and i» quodam loco is not expreſſed. Cook 
Chief Juſtice ſaid, That there is no book which 'taketh this Ex- 
ception: and ſaid, That notwithſtanding the Preſidents cited, that 
it was well enough : For hee ſaid, There is a difference betwixt 
Preſidents, which are the Inventions of Clarks, and of judiciall 
Prefidents : And the effeR of the Suit in this caſe, is, not the ſhew- 
..ing ofthe place, but the having of the Cattel; and it is on the part 
of the Defendant to ſhew where hee took the Cattel, for perhaps 
the Plaintiffe doth not know where he took them : and if he did 
know the place where they were taken, yet perhaps hee hath not 
witneſſes to prove the ſame ; and ſo by this means the Plaintiffe 
ſhould be at a great miſchiefe, and delayed in his Suit. Whereas 
a Replevin is feftinum remedinum, to have his Cattel again, which 
perhaps are his plough Cattel. /arbarron Juſtice ſaid, Thar there is 
a difference betwixt Actions brought m the King's Bench, and 
in this Court - ' For there in an Adtion of Treſoaſſe the ſame 
may be abutred, becauſe ir is no Originall Writ-as it is here, - and 
. hee ſaid, Thar there although -the place bee nor certainly abut- 
"ted, yet it may be good. And he compared the Caſe at barre, to 
the pleading of of bf tpmeas » for he ſaid, In caſe it bee plea- 
ded of the part of the Tenant himſelfe, hee is to ſhew how the 
Joynt-tenancy came, becauſe ir lyeth in his — but con- 
trary, if it were on the Plaintiffs part. And in this Caſe, he who 
beft knowes when the taking was, ought to ſhew it, and that is the 
Avowant; for it is no reaſon that 'the Plaintiffe for miſling of the 
place, not being the ſubſtance, ſhould be triced. Cook , If one inthe 
night drive my Cattel into his Land, and afterwards doth diſtrTin 
them, ir is no lawfull diftreſſe. At another day, Cock ſaid, That 
in the Book Nov. Nirratio.”, it is ſaid, That the Town, place, and 
collour of the beaſts ought ro bee ſhewed by the Plaintiffe in the 
Replevin ; and he faid, It th? Colour had been left our, he would 
have given credit'ro rhe Book ; buc becauſe it is clear that the 
Colour is not neUtull 'r6 be fhewed, therefore he did nor approve 
of the Authority fot the place. * And he ciced 4. E. 3.13: where the 
Defendant faid, it was in the Hamlet. And 18:E.3. 10. £.3. and49 E.3. 
14. where the Towns only are mentioned.” And it was faid, That in an 
Ejection? firme brougat in the Kings's Bench, the uſuall courle is co abute 
Bb 2 > the 
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Read and Hawe's Caſe. + 
' the-Land', yet he ſaid, It might be omitted 'in Treſpaſſe, although 
the ſame be the uſuall forme - of that Court; and it may be pe- 
nerall : but if a. place be alledged,. then the ſame is materiall , 
and. the Plaintiffe .doth thereby give an advantage unto his Ad- 
verſary. 
iandthar day Haughton Serjeant argued for the Defendant, 
That the expreſling of the: place where the taking was,. is material! 
in the Declaration; and he ſaid, That as the Regiſter is Me rule 
for Originall Writs, from. which forme: a man may not vary ; ſo, 
he ſaid; The Book -of Entries and. Preſidents of the Courts, were 
rules for pleadings, - from which there ought. to be, no variance ; and 
therefore he cited 33. H.6. 14. Where ina Writ of Entry,. in the 
nature of an, Aſlize, the Demandant counted,. How that A. gave 
Lands unto ?. S. his Coſen, whoſe Heir he 1s. in tail, and ſhewed 
the deſcens. And Exception was taken unto the Count, becauſe it 
was not the- forme of the Pleading in that Court ; wherefore it was 
awarded, That. he ſhould count, that. ip/e fuir [ei/irus wt - de libero 
tenemento , Which is not. repugnant , although that he had an E- 
fate in tail, becauſe. the ſame was the Ancient torm. uſed in the Court.. 
So he ſaid in the principall. Caſe , the ancient ufed forme. of the 
Court ought to bee obſerved, which was te expreſſe. in the Count 
the place in which the taking was;. and hee cited 35. H. 6. 40. 
Where Exception was taken by the Defendant, becauſe the Plain- 
tiff in the Rep/evin did notalledge the place where the taking was ; and 
therefore per curiam the Plaintiffe took — by his Writ : and 
he denyed the opinion of g. E.4.41. and ſaid, That in reaſon the 
place ought to be ſhewed , becauſe if the Defendant would plead 
any matter to- the Juriſdition of the Court, the. place muſt be 
ſhewed ; and- he ſaid, That thoſe Records which were ſhewed on 
the other ſide, were but of later times; and the Point in queſtion, 
in none of thoſe Caſes came in debate judicially y wheretore he 
concluded. for the Defendant. Hutton Serjeant argued again, and 
ſaid, That the Formes of Original Writs are-ctrtain, from which 
a Man is not to vary; but he: ſaid,. That Counts and Declarati- 
ans are to be according to the matter. And in the principall 
Caſe he conceived ,, That it was not neceſſary that the place where 
the taking was, be ſhewed ;. -and hee cited 4. £4. 3.13. in a Re- 
plevin,._ the Plaintiff declared of the taking of his Cattel in . Holme , 
without ſaying, 1n quodam loco vecat', & ec. andit was holden good, 
| becauſe the: Towne or Hamlet!is. ſbficieng,certain ; and” 21. H. 7. 
22.4. in a Replevin, the Plaintiffe. dared of a taking at D. the 
Defendant: ſaid, That he took them at F. and not at D. and avowed ; 
and. no Exception was taken thereunto for want of expreſſing the 
place 


. 


"9" Goodman and Gores (aſe. 189 
- place in quo, &c. Andhe ſaid, That in 9. Ed. 4.41. and 25. it is 
ſaid, | That in a Replevin the uſe is to declare in a certain place ; 
but if the place be omitted , yer it is good enough ; and that 
Book 1s after 33.H. 6. 40. and hee ſaid , That the cauſe of the 
Judgement in 33.H. 6. might be, becauſe there were Blanks leſt tor 
the place; and the Plaintiff had begun to alledge the certain place ; 
for the Recordis,: 1» quodam loco vocar*, without expreſing the place, 
bur Blank, which he could not affirme; and therefore it was ad- 
judged againſt the Plaintiffe; asin a Valore Maritagss; if the De- 
int will ſhew that hee tendered a mariage, whereas it is not 
.needfull for him ſo to do, yet if the ſame be' not true, and iſſue 
be taken upon it, Judgement ſhall be given againſt him ; where- 
fore hee [concluded for the. Plaintiffe. The principall Caſe was 
adjourned. TA 


Trinit.10 Jacobi, in the (ommon Pleas; 
and Gore's Caſe. 


Oodman brought an Aſlize againſt Gore and others, for erecting of 
0 houſes at the Weſt end ot hisWind-Mil, per quod vents impedi- 
wr, &c, And it was given in Evidence, That the ſaid houſes were fi- 
tuate abour eighty feet from the ſaid Mill ; and that in height it did ex- 
tend above the top of the Mill, andin length it was twelve yards from 
the Mill ;, and notwithſtanding this neernefſe, the Court directed the 
Jury to find for the Defendant. And in that Evidence it appeared by a. 
Deed, procured by the Plaintiff himſelf, That his Wife was Joint-tenant 
with im ; and therefore it was holden by the Court, That the Aſlize 
brought in his own name alone, was not well brought. And Cook Chief 
Juſtice alſo ſaid, That the Count was not good, by reaſon of theſe 
words, viz. Per quod ventus impeditur ; for he ſaid, That theſe were 
.. thewords of an Agion upon the Caſe, and not of an Aſſize. But the 
* Clarks ſaid, That ſuch was theuſuall forme, ad quod non fuit reſpor= 
ſum : and in that Caſe it-was ſaid obiter by Cook Chief Juftice, That if 
the Husband and Wife be Joint-tenants, and the Husband {owes the 
Land and dieth,. and the Wife doth ſurvive, that ſhe ſhallhave the em- 
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271 HaRDINGHAM's Cale. 


N .an Action of Treſpals, pb clauſum fregit the Defendant did ju- 
I ſtifie, That he didenter and diſtrain for an*Amercement in the She. 
riffs Torne, which was impoſed upon the Plainriffe for enchroachi 
upon the Kings High-way, without ſhewing chat the ſame was preſen- 
ted before the Juſtices of Peace at theirSeflions, as the Statute of L.E.4. 
cap.2: requireth. H awghton Serjeant for ſtay of Judgement in this Caſe 
ſaid, That. the Statute is, That the Juſtices of Peace ſhall award Pro. 
ceſs againſt the perſon who is ſo indicted before the Sheriffe, which ws 
not done in this Caſe. And he ſaid, That the Statute did n>t extend to 
Amercements only in Treſpaſſes, 2«are vs & armw,but to every other 
Treſpaſs ; for the Statute ſpeaks of Treſpaſſes, and other things, which 
ſhall be extended to all Treſpaſſes. Cook Chief Juſtice ſaid, /That the 
Statute of 1. E. 4. cap.2. did not ext 0 Treſpaſſes which were not 
contra pacem (as the encroachment in Ws Caſe is) for otherwiſe the 
Lord of a Leet could not diſtrain for an amercement without ſuch pre- 
ſenrmennt before Juſtices of the Peace. And although the Statue (; 
of Felony, Treſpaſs, &c. the ſame is to be meant of other things of 
the ſame nature ; which is proved by the clauſe im the Statute, viz 
That they ſhall be imprifoned ; which cannot bein the principall Cafe 
at Bar. Warbartos, and Winch Juſtices, agreed in opinion with Cod 
.Chief Juſtice. 


— 
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272 FRAUNCEs and Powerr's Caſe; 


T was moved for a Prohibition to the Spirituall Court, for citing 
the Plaintiffe our of his Dioceſs upon the Statute of :3. H. 8. and 

by the Libel it appeared, That Powe// the Defendant had complained 
againſt the Plaintiffe in the Court of Arches, for ſcandalous words ſpo- 
ken in the Pariſh of Saint Sepa/cherr, London, Cock Chief Juſtice held, 
That a Prohibition would lie, unlefle the Biſhop of Lond: had given li- 
berty to the Arch-Biſhop of Canterbwry to entermeddle with matters 
within London ; for, he ſaid, that inthe Statute of 23. H. 8. there isa 
clauſe of exception in caſe where ſuch liberty is given by the inferior 
Dioce- 


þ- | Dioceſan ; and therefore a day was y-_ by the Court to procure a 
I 
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”  (ottons ( aſe. 
certificate of the opinion of che Civilians, whether ſuch authority 
iven by the Inferiour Ordinary to the Arch-Biſhop, were Warranted 
by ther Law or not ; for the Statute of 23. H 8.1s ſo; andthen if 
authority be lawfully granted, no prohibition will lye. And Cook 
faid; rhat the Statute of 23. H.8. was made but in gffirmance of the 
common Law, as appears by the books of $. H. 6.and 2. H. 4.. For 
there it is faid, that if one be excomenge in a forrain Dioces, that the 
- ame is v6id , & coram non judice ; and he ſaid, that the principal cauſe 
of making of the ſaid Statute ., was to maintain the Juriſdiction of 
Inferiour Dioceſſes. Bur it was holden , that if the Plaintiff had de- 
famed the Defendant within the Peculiar of the Arch-Biſhop , rhat in 
ſuch caſe he might be puniſhed there, although that he did inhabir 
within any remote place out of the Peculiar of the Arch-Biſhop : and 
in this Caſe it was faid , that the Arch-Biſhop had im thirteen Pariſhes 
in London Peculiar Juriſdiction. It was adjorned. 


i. 
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Trinit. 10. Jacobi, in the (ourt of Wards. 
Cale. 


g IR obn Tirrel Tenant in Capite., made a Leaſe unto (arre/ for 
1000, years ; and further covenanted with Carre! and his Heirs, 
that upon payment of five Shillings, that he and his heirgwould ttand 
ſeiſed of the ſame Lands unto the uſe of Cr, and his Heirs: And 
in the Deed there were allthe ordinary clauſes of a conveyance bona 
fide ; vis. That the Lefſee ſhould-enjoy the Lands diſcharged of all 
Incumbrances, and that he would make turther aſſurance, &c. Carrel 
affigned this Leaſe to Corron, who died in poſſeſſion, his Heir within 

- andintwo Offices, the Jury would not find a Tenure, becauſe 
it was but a Leaſe for years. And in a qze p/ra , "the matter came in 

ion in the Court of Wards : Amd Cock Chief Juſtice of the 


mmon Pleas, and Tanfei/d core, of the Exchequer, were 
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called for Aſſiſtants to the Court © ds, and they were of opinion, 
that becauſe it was found by the Offices, that Corron died in poſſeſtion, 
that the ſame was ſufficient to entitle the Kingrto Wardſhip of the 
Lands. But before the Judges delivered there opinions, the Lefſee was 
compelled to prove the Sealing of the Leaſe by witneſſes, which was 
dated 12. years before: For if they have not ſufficient witneſſes to prove 
the Sealing of the Leaſe, without all doubr, there was ſufficienc mater 
found toeentitle the King, viz. that the party died in poſſeſlion; which 


ſhall be intended of an eſtate in Fee ſimple, till the contrarie be 


proved ; 


Fe oY 
” 
| __ 
* 


R 


192 - - - eMeades Caſe. ©) 
proved ; But the two Juſtices moved the Att , That he would not 
trouble himſelf with the proof of a matter in fa ; For they ſaid , It 
was confeſſed on all ſides , that there was ſuch a Leaſe, and that the 
Afsignee of it died in poſleſsion of the Land : and therefore they aid, 
that they were cleer of opinion, that the Heir of. ſuch a Leſſee who 
died in poſſeſsiop ſhould be in Ward : For (% Chief Juſtice ſaid, 
that all Offices which are found to deceive the Crown of ſuch an ag- 
cient flower of the Crown as Wardſhip, ſhould be void, as to that 
purpoſe, and moſt beneficial for the King. And he cited the Caſe in 
36. H. 8. Where the Kings Tenant made a Feoffment , and took 
back an eſtare unto himſelf tor life, the Remainder to his Grand-child 
for 80. years, and died ; that in that Caſe the Heir was in Ward: and 
they ſaid, that in the caſe at Barre the Heir had power of the Inheri- 
tance upon payment of five Shillings ; and if the Leaſe for years be 
found, and proved by witneſſes, yet it carrieth with it the badges of 
frand. And Tanfeild Chief Baron ſaid , that if a Leaſe for 100. 
years ſhall be accounted Mortmain , 4 fortiors this Leaſe for 1000, 
years , ſhall be taken to be made by fraud and collution : And Cook 
ſaid, that the Lord Chancellour of Eng/and would not relieve ſuch 
a Leflee in Court of Equity , becauſe the begining and ground of it is 
apparant fraud. Note, the lands cid lye in Spring field in Eſſex. 
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N Action of Debt was brought upon a Bond againſt Meadr, who 

A. pleaded, that the Bond was upon condition, that if he paid ten 
' pound to him whom the Oblige? ſhould name by his laſt will, that then 
&c.and ſaid,that che Obligze made his Will, and made Executors there- 
of, but did not.chere>y name any perſon certain to take the ten pound. 
Sherley Serjeant movel, that the Executors ſhould have the ten pound, 
becauſe they are Aſsign2es in Law, as it is holden in 27. H. 8. 2. But 
the whole Court was of op the Executors were not named 
in the Will for ſuch a pa-poſ2, Mz to take the ten pound; For they 
ſaid, It is requifite-thar there be an expreſs naming who. ſhall rake che 
tea pound, otherwiſe the Boad is raved, and not forfeited. And Co 
pat tis Cafe, If I b> b94142n to pay tea pound to the Afignze of theO- 
bligez,and his Aſtizaze mak23 an Executor,and dierh,the Executor ſhall 
not have the ten p2yung . But if I be boundea to pay ten pound to the 
Ovligez, or his Aſsig4:2s, therethe Executor (hall have it , becauſe 
it was a daty. in th? Ovligee himſelf; th: ſame Law, if I be bound to 
enfeoffe 
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enfeoffe your Aſsignees , &c. Wherefore it it was adjudged for 
the Defendant. 


— 


Trinit. 10. Jacebi, in the (ommon Pleas. 
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T was moved, and afterwards reſolved in the Caſe of a Prohi- 
bition, prayed to the Court of Admiralty, That if a Pirat' ta- 
kech goods upon the Sea, and ſelleth them ; that the property of 
them 1s changed no more, then if a theife upon the Land ſteales 
them, and ſelleth them. And in this Caſe it appeared by the Libel! 
That bona piratica fuerint infra Portam Argier ſuper altum mare. And 
for that cauſea Prohibition was denied, becauſe Argier being a forrain 
Port, the Court could not take notice whether there were ſuch a 
lace of the Sea called the Port, or whether it were within the 
and, or not: Afterwards upon the mediation of the Juſtices, 
the parties agreed to try the cauſe in the Gni/d-hall in Londoy, before 
the Lord Chiefe Juſtice Cook. 


_- 
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276. Sir FRANCIS FoRTESCUE, 
| and Coart's Caſe. 


'YPon an Evidence in an Ejettione firme betwixt the Plaintiffe 
and Defendant, The Court would not ſuffer Depoſitions of 
witneſſes taken in the Court of S—_ or Exchequer, -to be gi- 
ven in Evidence, unleſſe affidavit be made, that the witneſſes who 


depoſed were dead. And Cock, Chiefe Juſtice ſaid (»nllo contradi- 
cente) That it is a principall Challenge to a Jurour, That he was 
an Arbitrator before in the ſame caſe, becauſe it is intended, that he 
will incline to that partie to which he inclined before : but contrary 
isit of a Commiſſioner, becauſe he is eleted indifferent. And it was 
alſo ſaid in this Caſe, That one who had been Solicitor in the 
Cauſe, isnot a fit pecſon to be a Commiſlioner in the ſame Cauſe. 


C c T rinit, 
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Arker Serjeant; in Arreſt of Judgement, moved;, That the 7. 
B nire facias did vary from the Roll in the Plaintiffs name; for 
the Roll was Petty Percy, and the Yenire facias, Fobn Percy, and 
. the poſtea was according to the Roll, . which was his true name, 
The Court donbted whether it might be amended, or whether ir 
ſhould-be' accounted as if no Yenire facies had iſſued, becauſe it 
is detwixt. other parties. But' it was holden, That - in caſe no Yenizre 
facias ifſueth, the ſame is holpen by the Statute of Jeofailes, and in 
this caſe it is in effe&t as if no Yenire facias had (iſſued forth ; and 
ſo it was adjudged. And Cook. Chiefe Juſtice ſaid, that if there be 
no Yenire fachs, nor habeas Carpora, yet if the Sheriffe do ;return 
a Jury, the ſame' is helped by the Statute. of Feofailer.. ) Warburton 
Juſtice contrary, vide C5. part Biſhops caſe. And Harri Serjeant 
vouched Tremit.7. as" Roe. 787. in the Exchequer , Herenden 
and T zy/ers caſe to be adjudged as this Caſe is. 


Trinit. 10. Jacobi, in the ( ommon Pleas, 


278 Brown's Cale. 
T wag holden by the whole Court in this caſe, Thar if a man bath 
a Modus Decimandi for Hay in Black-acxe; and he ſoweth the 
ſaid acre ſeven years together with corn, that the ſame doth not 
deſtroy the Modus Decimanadi , but the ſame ſhall continue when 
it isagain. made intohay. And when it is ſowed with corn, the. Par- 
ſon ſhalt havecithe in kind ; and when the ſame is hay, the Vicar 


halt haverhe tithe hay, if he be endowed of hay. ' | 


——_— 
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/ 279.1.  JaMES and RaTCLIFF'S Cale: 
| þ Debtupon a Bond to perform ſach an-agreement, The Defer- 
dant pleaded 20d nwils frir concluſio five agreoamentum: The 
Plaintiff ſaid, wud friir ral corclrfio & agreeamentrm. & de hc po- 
mir (ec [per patriam. The Court held the ſame was no good iſle, be- 
canſe a Negative and an Affirmative. 


T r1948. 
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230 WzruyzereLL and Garknn's Caſe. 

7: was ſaid by the Pronothories, That if a Nih4il dicir be entred in 

Trinity Term, and a Writ of Enquiry of. Damages iſſueth the 
ſame Term, that there needs not any continuance ; bur if it be in a- 
nother Term, it is otherwiſe. The Court ſaid,]If it were not the courſe 
of the Court, they would not allow of it ; but they would nor alcer 
the courſe of the Court : the words of continuance were, 2#ia vice- 
comes non miſit brev. 


gn 
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281 Paxxort and Kzz1z's Caſe. 
| Manlevied a Fine unto the uſe of himſelf for life, the remainder 
in tail, &c. with power reſerved to the Conuſor to make Lea- 
ſes for eighty years in Poſleſsion or Reverſion, if A.B. and C. did fo 
a live,reſerving the ancient rent ; afterwards he granted the Re 
verſion for eighty —_ reſerving the ancient rent ; The queſtion 
was, Whether he had purſued his Authority, becauſe by the meaning 
of the Proviſo a Power was, That the Conuſor ſhould have the rent 
preſently,or when the Term did begin. But the opinion of the Court 
was, That he had done lefle then by the Proviſo he might have done, 
for this Grant ofthe Reverſion doth expire with the particular eſtates 
for life. Bat ifhe had made a Leaſe to begin after the death of the Te- 
nants for life, the ſame had been more then this grant of the Reverſt- 
on. And { ok chief Juſtice ſaid, That the Grantor may preſently have 
an Action of debt againſt the Grantee of the Reverſion for the rent. 
— becauſe it was not averred that any ofthe Ceſtay que viet were a- 
ive at the time when the Grantor did diſtrain for the rent , Judge- 
ment inthe principall caſe was reſpited. 


"——_ 
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'JPon the Statute of De this Caſe was moved to the 
Court, Ifa Bankrupt be endebred unto one in Twenty Pounds, 
: Cc 2 and 
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and to another in Ten Pounds ; and he hath a Debt due to him by 
Bond of Twenty Pounds ; Whether the Commiſsioners may aſsigne 
this Bond to the two Creditors jointly; or whether they muſt di- 
vide it,and aſsigne Twenty Marks to the one, and Twenty Marksto 
the other. And the Court was of opinion, That it was 1o to be di- 
vided as the words of the Statute are, viz, to every Creditora por- 
tion,rate and rate like, &c.* And then it was moved, How any 
might ſue the Bond, whetherthey might joine in the Suit or .not? 
ad quod non fit reſponſum by ('vok. Warburton Juſtice ſaid, That 
when =_ of the Bond is aſstgned to one, and part to another, that 
now the A& of Parliament doth operate upon it,: and therefore 
they ſhall ſue ſeverally ; for he ſaid, That by the cuſtomme of! Londoy, 
part of a debt might be attached : And therefore he conceived part 
might be ſued for, 


Trmit.10. Jacobi, In the Common Pleas. 
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Prat Sub-Deacon of Exeter, did libel in the Spiritual Court a- 
gainſt Nicholſon Parſon of A.pro annuals penfione,of Thirty Pound, 
iſſuing out of the Parſonage of A. and in his Libel ſhewed, How 
that tam per realem compoſutionem, quam per antiquam & laudabilem 
conſuetudinem, ipſe & predeceſſores ſui babuerunt & habere conſueve- 
runt predittam annualem penfionem out of his Parſonage of A. Doa- 
d:ridge Serjeant moved for a Prohibition in this Caſe, becauſe he de- 
mands the ſaid Penſion upon Temporall -grounds ; viz. preſcription 
and reall compoſition. But Cock, Chief Juſtice, and the other Juſti- 
ces were of opinion,That in this Cafe no Prohibition ſhould be gran- 
ted ; for they ſa1d, That the party had EleRionto ſue for the ſame 
in the Spirituall Court, or at thecommon Law, becauſe both the 
parties were Spirityall perſons; but if the Parſon had- been made 
' a party to the Suit, then -a Prohibition ſhould have been granted ; 
Vide Fitz. Nat. Brev.51.5. arr. And they further ſaid, That if the 
party ſueth once at the common Law for the ſaid Penſion ; that ifhe 
afterwards ſue in the Spirituall Court for the ſame, that a Prohibiti- 
on will lie, becauſe by the firſt Suit he hath determined his EleRion. 
And Cock cited 22. E. 4.24. where the Parſon brought an Aion 
of Treſpaſs againſt the Vicar for taking of Under-Woods, and each 
of them claimed the Tithes of the Under-\Woods by preſcription to 
belong unto him ; and in that Caſe, becauſe the right of the Tithes 
came in queſtion , and the pe:ſons were both- of them ans) al 
ons, 
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ſons, and capable to ſue in the Spirituall Court ; the Temporal 
Court was ouſted of Juriſdition. But he ſaid, That ifan iſſue be 
-oined; whether a Chappel be Donative or Preſentative, the ſame 
ſhall be tryed by a Jury at the common Law. And in this caſe it was 
faid by the Juſtices, That the Statute of 34. 'H. 8. doth authorize 
Spiritual perſons to ſue Lay-men for Penſions in the Spiritual Courts; 
but yet they ſaid, That it was reſolved by all the Judges in Sir Ax- 
thony Ropers caſe, Thar ſuch Spiritual perſons could not ſue before 
the High Commiſsioners for ſuch Penſions; for that Suits there muſt 
be for enormious Offences only : And in the principall caſe the Pro- 
hibition was denyed. 


Trinit. 10. Jacobi, in the Common Pleas. 
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woopand Gor's Caſe. 

| Trig and Gots by Deed indented, did bargain and ſell Weſton 

Park, being three hundred Acres of Lands, unto Sir Bapriſt Hix, 
at Eleven Pound for every Acre, which did amount in the whole to 
Two thouſand five hundred and thirty Pounds : and in the beginning 
ofthe Indenture of Bargain and Sale, it was agreed betwixt the par- 
ties, That the ſaid Park, being much of it Wood-land, ſhould be 
meaſured by a Pole of eighteen foot and a halfe. And further it was 
covenanted, That Fleerwood and Gets ſhould appoint one Meaſurer, 
and Sir Baptiſ# Hixe another, who ſhould meaſure the ſaid Park ; 
and if upon the meaſuring it did exceed the number of Acres men- 
tioned in the Indenture of Sale ; that then S. Baptiſt Hixe ſhould pay 
to them acording to the proportion of 11 |. for every Acre ; and if it 
wanted of the Acres in the eed,that then Fleer? and Gets ſhould pay 
back to S. Baptiſt the ſurpluſage of the mony according to the pro- 
portion of 11.1. for every Acre. And upon this Indencure Sir Bapri/# 
Hixe brought an Action of Covenant againſt Fleerwood and Gors,and 
aſſigned a Breach that upon the meaſuring of it,it wanted of the A- 
cres mentioned in the Deed 70 Acres: And upon the Declaration,the 
Defendants did demurre in Law; and the cauſe of the Demurrer was, 
becauſe the Plaintiff did not ſhew by what meaſure it was meaſured. 
And therefore Sherley Serjeant, who was of Councel with the De- 
fendants,ſaid, that although it was agreed in the beginning of the 
Deed, that the meaſure ſhould be made by a Pole of 18 feet and a balf: 
Yet when they come to the covenants, there it is not ſpoken of any 
meaſure at all ; and therefore ( he ſaid ) it ſhall be taken to be ſuch 


fy 
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a meaſure which the Statute concerning the meaſuring of Lands 
ſpeaks of, viz. a meaſure of ſixteen foot and & half ro the Pole, 
and he ſaid, that by ſuch meaſure there did not want any of the ſaid 
three hundred Acres mentioned inthe Deed. Doddeyidge Serjeant 
contrary for the Plaintiff, and he layed this for a ground : That 
if a certainty doth once appeare ina Deed,& afterwards in the ſame 
Deed it is ſpoken indefinitely , the ſame ſhall be referred to the fir 
certainty , and to that pu ques he vouched the caſe in Dyer : Lands 
were given by a Deed to a man, & heredibme maſculis ; and after. 
wards in the ſame Indenture it appeared, that it was heredibus maſ- 
cults de Corpore , and therefore it was holden but an eſtate in tai], 
becauſe the firſt words were indefinite , and the later words were 
certain , by which his intent did appeare to paſs but an eftate in tail, 
He alſo cited 4. E. 4. 29. 8. The words of an Obligation were 
Noverint nniverſi per preſentes , me 1. S. teneri, &c. W. B. in ten 
pound /ol/vendum eidem 1. And it was holden by the whole Cour, 
that the ſame did not make the Bond to be void, becauſe ic appeared 
by the promiſes of the Bond, to whom the mony was in Law to be 
paid, and the intent ſo appearing , the Plaintiff might declare of a 
ſolvendam to himſelf; and the word (I) ſhould be furpluſage. 
And 22. E, 4. 9. A. B. The Abbot of Se/byes caſe : Where t 
Abbot of Selby did grant annualem penſionem to B. ad rogatum 7. Ee. 
ilam ſcilicet quam 1, E. habmit aa terminum vite ſue , ſolvendum 
quonſque fibi, &c. de beneficio proviſum fuerit , and it was holden þ 
the whole Court in a Writ of annuity brought, char #6; ] bd 
referre to B. the grantee, and not to 7. E. And Cook Chief Juſtice 
ſaid, that the original Contra doth leade rhe meaſure in rhis 
Caſe ; and to that purpoſe he cited Kiddwelties caſe in the Com- 
mentaries, where a Leaſe was made rendring Rent at Mich. at D. 
and if it were behind by a month after demand, that the Leſſor might 
reenter ; the demand muſt be at the firſt place, which is in that caſe 
alledged to be certain: viz. at D. The caſe was adjorned. 


Trinit. 10. Jacobi, inthe Common Pleas. 
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gk Henry Lea was committed to the Fleet, for the diſobeying 
of a Decree made in the Court of Requeſts : and h-viog Suits 
depending in the Court of Common Pleas, he prayed a Writ of 
habeas (orpms , which was granted ; and upon the rerurn of the 
Writ, the cauſe of his Commitment appeared to be for a contempt 
for 
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for not performing 6f the ſaid Decree, and no other cauſe appeared 
- in the return : andthe Court were of opipion, that they could not 
deliver him , becauſe that no cauſe appeared in the return to war- 
rant their delivery of him : And the Court faid, that if the 
return be falſe, yet they cannot deliver the party ; But the party 
may have his Action of falſe Impriſonment , if the Impriſonment be 
not Lawfull : But then it was ſhewed by Mowntagne Serjeant to the 
Court , that the Decree was made in the Court of Requeſts upon a 
Bill containing this matter, viz. That Henry Lea pretending Title 
unto Lands which Sir Henry Les held by deſcent from bis Unkle 
Sir Henry Lea ; ſhewed his Title to the Kings Majeſtie , and there- 
upon the King upon the Petition of Henry Lea , ſends for Sir Henry 
Los: and had ſpeech with him , that he would give unto the ſaid 
Henry Lea ſome recompence for his Title which he pretended to 
have to the ſaid Lands : And that thereupon the ſaid Sir Henry 
Lea, at the inſtance of the Kings Majeſtie , did promiſe the King, 
that if the ſaid Hewy Lea would not moleſt him for any of the ſaid 
Lands, which he had by deſcent from his ſaid Unkle ; that then he 
the ſaid Sir Henry Lea would give unto the ſaid Henry Lea two 
bundred pound per Annan : And for not performance of this pro- 
miſe made to the King, Henry Lea Exhibited his Bill in the 
Court of Requeſts, upon which the faid Decree was grounded : 
The faid Sir Henry Lea anſwered, that he did not know of any ſuch 
omiſe he made to the Kings Majeſtie; and pleaded to the Juriſ- 
iRtion of the Court : But upon a Certificate made by the Kings 
Majeſtie,that he made ſuch a promiſe unto him,theCourt of Requeits 
the ſaid Decree, which Certificate was mentioned in the body 
of the faid Decree: And Mowmntegne prayed, that becauſe it appeared 
that the ſaid ,Henry Lea had remedy by way of Action upon the 
caſe at the common Law, upon the ſaid promiſe, That this Court 
would grant a Prohibition in this caſe unto the Court of Requeſts , 
and deliver the party from his Impriſonment. But the Court ſaid, 
that they would adviſe of the Caſe, becauſe they never had heard of 
the like caſe. But Cook Chief Juſtice adviſed Sir He-»ry Lea to agree 
the matter betwixt Him, and his Kinſman Henry Lea; For he faid, 
that he had learned a Rule in his youth, which was this, viz, 
Cum pare lultare dubium , cum TR ftultum e|t ; 
Cum putrro pena ; cum Mulicere pudor. 


—— 


Trinit. 10. Jacobi, in the Common Pleas. 


286 GARVEN and PyM's Cale. 
Arves libelled again!t P;-: for a Seat in the Church before the 


Biſhop of E xerer,in the ſpiritual Court there ; which by Appeal 
Was 
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was removed into the Court of Arches; And the Defendant did ſur- 
miſe in the Court of Common Pleas, That he and his Anceſtors have 
uſed time out of mind, &c. to have an Ifle with a ſeat in the ſaid 
Church ,for himſelf and his family;and thereupon prayed a Prohibiti- 
on. But becauſe it did appear upon Examination of the party himſelf, 
That the Pariſh have alwayes uſed to repair the ſaid Ifle and ſear, 
the Court would not grant a Prohibition in this caſe, for that proves 
that his Anceſtors were not the Founders of the ſaid Ile and Seat, 

Alſo another man hath —_— uſed to fit with him in the ſame ſeat, 
which alſo proves that it doth not belong to him alone. Cook chief Ju- 
ſtice ſaid, Thatifa Gentleman with the aſſent of the Ordinary, hath 
built an Iſle juxta Eccleſiam, for to ſet convenient Seats for him and 
hisfamily,and hath alwayes repaired the ſame at his own coſts and 
charges ; In ſuch caſe, if the Ordinary place another man with the 
Founder, without his conſent, in the ſame Seat, that he may have his 
Action upon the Caſe againit the Ordinary : And if he be implex- 
ded in the ſpirituall Court for ſuch Soar, that a Prohibition will lie: 
And he ſaid, That the Heydons in Norfolk have built ſuch an Iſle 
next to the Church, and placed convenient Seats there for them, and 
their family. But he ſaid, That if a man with the aſſent of the Ordi- 
nary, ſet up a Seat in »avs Eccleſie for himſelfe, and another man 
doth pull up the ſame, or defaceth it, 7 reſpar vi & armis Will not 
lie againſt him, becauſe the Freehold is in the Parſon ; and he hath 
no remedy for the ſame, but to ſue the party in the Eccleſiaſtical 
Court. And 9. E.4.14. the Dame Wiches Cale was vouched, where 
ſhe brought an Action of Treſpaſſe againſt the Parſon , for raking 
away her Husbands Coat-armour, which was fixed to the Churc 
at his Funerall, and it was adjudged that the Action would lie; and 
ſo will an Action in ſuch caſe brought by the heir. And Cook ſaid, 
That the Ordinary hath the onely diſpofing of Seats in the Body of 
the Church ; with which agrees the opinion of Haſſey, in 8. H.7. 
And if the Ordinary long ume paſt hath granted to a, man and his 
heirs ſuch Seat, and heand his heirs have uſed to repair the faid 
Seat: If another will libell againſt him in the Spirituall Court for 
the ſame Seat, he ſhall have a Prohibition. And he ſaid, That he 
had ſeen a Judgement in 6. E.6. Thar if Executors lay a Grave 
Stone upon the Teſtator in the Church, or ſet up his Coat-armour 
in the Charch; If the Parſon or Vicar doth remove them, or carry 
them away, that they, or the heir, may have their Aion upon the 
Caſe againſt the Parſon or Vicar. Note, in the principall, no Pro- 
hibition for the reaſons before. 


Trint. 
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He Archbiſhop of Tork, and DoRor 1ngram, brought and exhi- 
T dire a Bill in the Exchequer at Tork, upon an Obligation of ſeven 
hundred pound, and declared in their Bill, in the nature of an Aion 
of Debt brought at the common Law : which matter being ſhewed un- 
to the Court of Common Pleas by Sedgwick, the Defendant there ; A 
Prohibition was awarded to the Archbiſhop, and to the ſaid Court at 
York, And Cook chief Juſtice gave the reaſons, wherefore the Courc 
granted the Prohibition. 1. He ſaid, becauſe the matter was meerly de- 
terminable at the common Law ; and therefore ought to be proceeded in 
according to the courſe of the common Law. 2. Although the King 
hath granted to the LordPreſident, and theCouncel of York,to hold pleas 
of all perſonall Actions, yet (he ſaid) they cannot alterthe form of the 
proceedings. For as 6. H.7.5. is, The King by his Grant cannot make 
that inquirable in a Leet, which was not inquirable there by the Law ; 
nor a Leet to be of other nature then it was at the common Law. 
And in 11. H.4: it is holden, That the Pope, nor any other perſon can 
change the common Law, without a Parhament. And Cook vouched 
aRecord in $8. H. 4. That the King granted to both the Univerſities, 
that they ſhould hold plea of all Cauſes ariſing within the Univerſicies, 
according to the courſe of the Civil Law; and all the Judges of Eng- 
land were then of opinion, That that grant was not good, becauſe the 
King could not by his Grant alter the Law of the Land ; with which 
caſe agrees 37. H.6. 26. 2. E.4.16. and 7. H 7 But art this day, by a 
ſpeciall AR of Parliament, made 13. E/iz. not printed, The Univer- 
ties have now power to proceed and judge according to the Civil Law. 
3. He ſaid, That the Oath of Judges, is, viz. You ſhall do and pro- 
cure the profit of the King, and his Crown, in all things wherein you 
may reaſonably effe& and do the ſame. And he ſaid, That upon every 
" » An——_ upon debt of forty pound, the King was to have ten ſhil- 
lings paid to the Hamper, and it the debt were more, then more. - But 
he ſaid, by this manner of proceeding by Exg/5/b Bull, the King ſhould 
loſe his Fine. 4. He ſaid, Thar if it was againſt the Statute of Mag- 
ws Charta, Viz. Nec ſuper enum ibim , nec ſuper eam mittemus, 
#6 per legale judicium parium ſuorum, vel per legems terre. And the 
Law of the Land, is, That matters of fa& ſhall be tried by verdi& of 
twelve men ; but by their proceedings by Eng/:/h B.ll, the partie ſhould 
beexamined upon his oath; And it is a Rule in Law, That Nemo te- 
meer ſeipſum prodere : And alſo he _ That upon their Jaxgonens 
ere 
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there, no Writ of Error lyeth: ſo, as the SubjeR ſhould by ſuch means 
be deprived of his Birth-right. 5.It was ſaid by all the Juſtices,with which 
the Juſtices ofthe _ Bench did agree ; That fuch proceedings were 
illegall. And the Lord Chancellor of England would have caſt ſuch a 
Bill our of the Court of Choury : And they adviſed the Court of 
York, ſo to do: and a Prohibition was awarded accordingly. 


—_— Ce 


Trinit. 10. Jacobi, in the Common Pleas. 


288 Doctor HuTcnrinson's Cafe. 


Ocor Hutchinſon libelled in the Spirituall Court againſt one of 
D his Pariſhioners for Tithes; The Defendant there ſhewed, that the 
DoRor came to the Parſonage by Symony and Corruption: And upon 
fappeſtion thereof made in the Common Pleas, prayed a Prohibition. 
Doctor Hutchinſon alledged that he had his pardon, and pleaded the 
fame in the Spirituall Court. And notwithſtanding that, the Court 
granted a Prohibition, becauſe the Pardon doth not make the Church 
to be p/ena, bur maketh the offence onely 7 But in fach 
caſe, If the King doth preſent, his prefentee ſhall have the Tithes. 


A 


Trinit. 10. Jacobi, in the Common Pleas. 
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Ote, by Cook, Chief Juſtice, that theſe words, viz. Thou wouldeft 

New: taken my purſe from me on the high way,are not aRionable; 

ut Thou haſt taken my money, and Iwill carry thee before a Juſtice, 
lay felony to thy charge, are a&tionable. 


nc — 


Ol 


——————— — 


— 


Mich. 11. Jacobi, in the Common Pleas. 
290 HarcH and CaPtri's Caſe. 


N an Action upon the Caſe upon an A{ſwmpft brought ag4i 
I Defendant , The Plaintiffe declared . | ln, _ = Herwark 
who was the Defendants Husband, was indebted unto the Plaintifſe 
eight pound ten ſhillings for beer ; and that he died, and that after his 
death the Plaintiff demanded the ſaid mony of the Defendant his wife; 
and ſhe, inconſideration that he would ſerve her withbeer, promiſed 
T | that 


—_ 


rhat ſhe would pay unto the ſaid Plaintiff erght pound ten ſhitlngs, 

of the gmt gg rr yromire—, ra 
werr, That he did ſelf and deliver to her Beer, and gave her day forthe 

| p_ of the other money, as alſo for the Beer delivered unts/ her ; 

that ar the day the did not pay the Money. Cook and all the other 

Juſtices agreed, tthe Aﬀion would well lie, and that it was a 
Aſfumpſir, and a good conſideration; for they ſaid, That the 

. rance of the money is a good conſideration of it ſelfe ; and they ſaid, 
That in every Aſſumpfit,he who makesthe promiſe ought to have bene- 
fit thereby ; andthe other is to ſuſtain ſome loſſe. And judgement was 
given for the Plaintiff. 


CO ———— 


Mich. 1 1 Facobi, in the Common Pleas. 
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291 Noxron and Lrsrzzs Caſc. 


the Caſe of a Prohibition, the Caſe was this, Queen Elizabeth 
was ſeifed of the Manor of Nammingron, which did extend into four 
'Pariſhes, viz. Stangrave and three other. And the Plaintiff ſhewed, 
That he was ſeifed of three Cloſes in Sſangrave;; and preſcr:bed, That 
the ſaid Queen, and all thoſe whoſe Etftate he hath in the ſaid Cloſes, 
had a Moths decimandi for the ſaid three Cloſes, and for all the De» 
meanes of the ſaid Manor in Srangrave. And whether the Venire faci- 
& ſhould be de parochia de Stangrave;or of the Manor was the queſtion. 
And it was reſolved by the whole Court, That the 7: ſhould be -of 
the Pariſh of Srangruve and not of the Manor. And the Difference 
was taken, when oneclaimes anything which goes unto the whole Ma- 
nor, and when only to parcel of it ; tor in'the one Caſe the Yiſne ſhall 
be of the Manor, in the other not ; V5d-9. Eliz. Dyer.ar. But it was 
ſaid, Thar in this Caſe the Mods didextend only to things in Sram 
ave, and therefore the /iſneſhould be of Srangrave only. Nichols 
Fultice ſaid, That although the Pariſh be a Town, and of one name, 
yet the Yi/me ſhall be from the Pariſh, to which the Court agreed. 
And in the principall Caſe, the Pleading was, That the Manor was 5» 
Perochia, and the Modws alledged to be in Parech14, and the Prohibi- 
tion de P arochia ; and therefore the YVenire facias ought to be de Parc- 
chia, and not de Maneric,or de Vill, , Cook cited 4. E. 4. and 23, E 4. 
that in Treſpaſs de Parochia is a good addition, for it ſThallnot be in- 
tended, that there are two Towns in one Pariſh: Andit was faid by 
the Court in this Caſe, That before the Statute of 2. E. 6. all Prohibi- 
tions to the Spirituall Court were quia /ecutus eſt de Laico feodo: for 
when a man had a odn: dicimand!, the Corn and other things were 
Dd 2 lay 
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la y things. © Then it was moved by a Serjeant at Bar, That at the AC- 

Gzes where the tryall of the Mednr decimands was, one of the prin- 

.Cipal Panel did _ only upon the Yenire facias ; and the queltion 

was, If in ſuch Caſe a tales might be awarded de circumſtantibus. And 

-it was holden by the Court, that ſuch ra/es might be well awarded ; and 
10. Eliz. Dyer vouched to prove the ſame. It was alſo ſaid by the 

_Court, "That at the common Law -(if not in appeal) the ra/es might be 
of odd number, as quingque tales, Or novem tales; but now fince the 
Statute of 35. H. 8. the tales may be even or odd, as pleaſeth the par- 
ty, But it was adjudged in this Caſe, That in no Caſe where a triall is 
at the Bar, ſhall any Tales de circumſtantibus be awarded. And fo are 
all the Preſidents. 


—— 


- 


Mich. 11. Jacobi, in the Common Pleas. 


292 Lz1curton againſt Gxz xn and Garret. 


Homas Leighton an Adminiſtrator durante minori etate of 7. S. did 
libell in the Court of Admiralty againſt the Defendants; and 
ſhewedin the Libel,That there were Covenants made betwixt them by 
a Charter party, they being Owners of the Ship called the Mary and 
{obs of Lyn, that the Detendants ſhould victuall the ſaid Ship for a 
oyage into Denmark; and that the Ship ſhould be ſtaunch and without 
.leak. And ſhewed in his Libel, that the Shi _ upon the Seas did 
ſpring a leak,by reaſon of which thePlaintiff did loſe a great part of the 
Freight of the ſaid Ship, conſiſting in divers Commodities, viz. Coney 
$kins. The Defendant pleaded, That the Covenants were made obs 
Portum de: Lynn: And further pleaded, That the Plaintiffe had before 
that time brought an Action of Covenants againſt the ſame Defendant, 
upon the ſame Deed, in which Aion the Plaintiffe was Non-ſuit ; and 
it was. adjudged, That it was a good Plea in Bar; and thereupon a Pro- | 
hibition was awarded to the Court of Admiralty. Cook Chief Juſtice in 
this Caſe ſaid, That charter party, eſt charta partita, and is all one in 
the Civil Law, as an Indenture is in the Common Law. And in this 
Caſe it was adjudged, That the Triall ſhould be there where the con- 
tra& was made ; and ſo was it adjudged in Conſtantine and Gynns Caſe. 
Where the Originall At was in Eng/and, and the ſubſequent matter 
upon the Sea, the Tryall ſhall be where the Originall A is done.And ſo 
z was agreed in this Caſe,that the Tryal ſhould be. 


Mich. 


'L F 4 z " Miller againit Reignolds and Baſſe b, 205 


Mich.1 1 Jacobi, in the Star-( hamber. 


293, Mirt1txagainſtReiGnoLDs and Basszrt, 


St Henry Mountaguthe Kings Serjeant did informe the Lords in the 
Star-Chamber, How that the Defendants had conſpired and pra- 
Riſed Malirioſe to draw the Plaintiffs life in queſtion, being a man of 
-One thouſand Pounds per a»n»m, and peri very rich: The Caſe was 
ſhortly thus, Baſser the Defendant was Tenant unto the Plaintiffe of a 
houſe in R. in Kent, rendring a Rent; the rent was behind, and the 
Plaintiff demanded his Rent of him; the Defendant told him, That he 
was not able to ſatisfie him the Rent, but he promiſed to give unto the 
Plaintiffe all his Goods in ſatisfaction of the Rent, or ſo many of them 
as ſhould countervaile the Rent ; and it was agreed betwixt the Plaintiff 
and the Defendant Baſser,that the Goods ſhould be appriſed by two 
men, which was done accordingly,and the Plaintiff came to the Defen- 
dants houſe at the time the ſaid Goods were appriſed, but it was depo- 
ſed and proved,did not go out of the room where the appriſement was 

; made at the time he was in the ſaid houſe, which was the 10 of May 7. 
acobi,ar. Afterwards the Defendants, Rer1gno/ds (being an Atturny ar 
aw) and Baſer did conſpire to accule the Plaintiffe, becauſe that when 
-he came to. the Defendant Baſsers houſe at the time of the appriſing 
of the ſaid Goods, that the Plaintiffe went up into an upper 
Chamber in the ſaid houſe, and broke up a Cheſt, and out of the ſame 
took a Gold Ring, 10. s. in Money, and the Defendant Baſ/ers Leaſe 
of his houſe; and thereupon brought the Plaintiff before divers Juſti- 
ces of the Peace, who upon Examination of the matter,found no ground 
of ſuſpicion againſt che Plaintiff, and therefore they did not bind him 
over to the Seffions to anſwer the ſame Accuſation. After this the De- 
fendants made ſeverall motions to the Plaintiff that he would give unto 
them 300 |. and ſo he ſhould be acquitted, and there ſhould be no pro- 
ceeding againſt him ; and becauſe the Plaintiffe refuſed ſo to do, they 
told him that divers Courtiers had begged his Eſtate of the King, and 
that the ſame was granted unto them when as in truth, there was not 
any thing moved to any Courtier of any ſuch matter, but all this was 
faid in a ſhew only, to the end they might get great ſums ef mony from 
him. And in that matter they layed the ſcandall upon S. Reb. Car then 
Viſcount Recheſfter, that he was made privy to it, who then was the 
Kings Maj. great Favorite. And when all this could not prevail to gain 
any Compolition from the Plaintiff, the Defendants did prefer a Bill of 
Indi&ment at the Aſſizes in Kent againſt the Plaintiff ; and there,upon 


Evidence given.unto the Grand Jury, they found an gnoramns .up- 
on 
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- on the Bill : and divers other plots and diviſes were contrived by the 
Defendants,& all to the end,the Plaintiff might loſe his life & his eſtate. 
And this matter came to Sentence before the Lords, and the Bill 
proved in every point and circumſtance, as well by the confeſſion of 
the Defendants themſelves, as by divers writings , depoſitions of wit- 
neſſes, and letters read and ſhewed in open Court ; and it was ſaid by 
the whole Court of Lords in this cafe, that this was a very preat 
offence, and an offence is Capire ; and that if ſuch praQices ſhould be 
ſuffered and 0 unpuniſhed , that no mans life was in , butin 
continual Roparcy : And therefore in this cafe, it was ſaid , that 
pregnant prefumprion had beeu'ſufficient to have acquiced the Phain- 
tiff, but here the caſe was very cdleer , becauſe the marrer was confeſſed 
by the parties Defendanrs themſelves. And inthis caſe, 'Cook Chief 
A and the Lord Chancellour ſaid, that a conſpiracy ought not to 
e onely falſe, but malitio/e contrived, otherwiſe it will not be a con- 
ſpiracy, and ſuch malice ought to be proved: For if a-poor Man tra 
_— upon the High-way, be robbed by another Man, and he knows 
not the party, if afterwards he do accufe ſuch a-one of the Robbery, 
and the party accuſed be found not Guilty ; he ſhall not havean 
Action of conſpiracy againſt the accuſer ; for althongh he was falſly 
accuſed , yet he was not malitiouſly accuſed; and ir'mightbe , that he 
rook him to be the Offender, becauſe he was like unto 'him who rob- 
bed him. Secondly, It was faid by them , thatby the Law, no Man 
may Begg the Lands or Goods of anotherman upon ſuch an accuſs- 
tion, until the party be convit of the fat; and thar for divers cauſes. 
1. Becauſe before conviction,the King hath not an Intereſt inthem;for 
the goods are not forfeit. And 2. Becauſe the party till his conviction, 
ought to have his goods to maintain himſelf with:them. And 3. Be 
cauſe the goods cannot be ſeifed upon for the Kings uſe before:con- 
viction, although they may be put in /alva cuſtodian ; and therefore 
they ſaid,that this was a very great ſlander which-the Defendants layed 
upon the Lord Viſcount Rocheſter , viz. that he 'had begged the 
Plaintiffs goods of the King before he was conviſted ; 'and it was ſaid, 
that if ſuch goods ſhould be begged before convittion of the:party, 
that the ſame would be a main caufe, that the Jury will not find the 
Inditment againſt the party,when they are ſure his Lands, ;goods,and 
other eſtate ſhall be in anothers perſon, and ſo by-conſequence ſhould 
be a great cauſe that the King might be defrauded of rhe forfeiture of 
the goods of Fellons : and further,it would be'a great cauſe of Rebel- 
lion, if ſuch Lands and goods ſhould be feiſed-upon and given away 
before convition of the party accuſed. And as the Lord Chancellour 
ſaid, the fame was the cauſe of the:great Rebellion in the'time of King 
Henry the ſixth, becauſe the goods of divers were given away to other 
men- before the parties were convicted : And Cook (faid , that it ap 
pearet 
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that this was not onely a ſcandal of divers Gentlemen of Wor- 
& whom the Defendants had abuſed in this thing , But even of the 
King himſelf : And it was not _y [caudalum Magnatum : But ſcan- 
lalum Magiftr. __—_ And be ſaid , that it appears in Britton, 
that if a or bale fellow do ſtrike a Man of Dignity, that he ſhall 
loſe his right hand : & foyticrs, in ſuch caſe when they defame and ſcan- 
dalize them by ſuch impudent practices , Caachey be grievouſly 
puniſhed : And it ſhould be a —— eſtate to be a Rich-Man, 
if ach Offences ſhould not ſeverely be puniſhed,c> malti delifti propter 
inopiam. The Sentence againſt the ſaid Defendants was this : Reignolds 
ge Attorney to be degraded, caſt over the Common Pleas Barre, 
and both the Defendants to loſe their Eares ; to be marked in the Face 
with a C. for Confpirators , to itand upon the Pillory with Papers of 
there Offences, to be Whipped,and each of them fined to the King in 
yoo. pound: and according to this Sentence, Reig»o/ss the ſame Mich. 
Term was caft over the Common Pleas. Barre by the Cryers of the 
Court ; and the other part of the Sentence executed on them both. 


— — 


Mich. 11. Facobi, m the Common Ple 4. 


294 Cookses Calc. 

I a Writ, Dnare intrufit , maritagio now ſatisfafto: It was found 

for the Plaintiff , but no damages were aſſeſſed by the Jury ; and 
the value of the Marriage was found to be 500. pound. And now the 
queſtion was,whether the ſame might be ſupplied by a Writ of Eaquire 
of Damages, and the Court prima facie ſeemed to doubt of the caſe : 
For where the party may have an attaintment, there no damages ſhall 
be aſſeſſed by the Court, if the ſame be not found by the Jury; and 
therefore the Court would be adviſed of it : but afterwards inthe ſame 
Term it was adjudged.that noWrit of Enquire of damages ſhould Iſſue; 
But a venire facias de novo was granted to try the Iſſue again.Vide 44.E. 
3. the opinion of Thorpe acc. Note, this was the laſt Caſe that Cock, 
Chief Juſtice did ſpeak to in the Common Pleas, for this day he was 
removed from that Court , and made Chief Juſtice of the Kings Bench. 


_——— —_— 
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Mich. 11. Jacobi, inthe Common Pleas. 


295 WepLock and HarbinG's Cale, 
HE Caſe was this : a Man ſeifed of a Meſſuage holden in 
Socage in Fee , by his will in Writing deviſed the ſame = 

$ 
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208 Toſſer againſt Welch and Kenms. 
his Coſen by theſe words, viz. I'deviſe my Meſſuage where I dwell tg 
my Coſen Harding, and her Aſlignes, for eight years. Andalſo my Co. 
ſen Harding ſhall have all my Inheritances, if the Law-will. And it was 
adjudged by the whole Court without argument, That this was a de. 
viſe of the Meſſuage in Fee by theſe words, and that all his other 1n- 
heritances paſſed by rhe ſaid Will by thoſe generall words. 


Mich. 11. Jacobi, in the Common Pleas. 


296 ROSSER againſkt WELCH and KemMis. 


N an Action of Debt brought againſt the Defendants, upon ſeverall 
Precipes one Judgement is given ; and the Plaintiffe takes forth a 
C apias againſt one of them, and arreſts his body, and afterwards hee 
rakes a Fiers facias againſt the others: And the queſtion was, Whe- 
ther the ſeverall Executions ſhould be allowed 2 and the Court was of 
opinion, they ſhould not; for that a man ſhall have but one ſatisfaction. 
And therefore in the principall Caſe, becauſe that upon the Fieri faciar 
twenty five pounds was levied; if the other who is in priſon upon the 
Execution will pay the other twenty five Ru (the whole Judgment 
being but fifty pound) the Court awarded that the priſoner ſhould 
be diſcharged : and the Court was clear of opinion, that the partie can- 
not have a Fieri facias againſt one,and a Capias ad /atisfaciendwm againit 
the other : But it was agreed, That he might have a Capias againſt them 
both. As if a man hath one Judgement againſt ſeven perfons, he may 
take all their bodies in execution, becauſe the body is no fatisfation, 
but onely a gage for the Debt; and therewith- agreeth 4.H.7.8. 5 
E.4.4. and {. 5. part Bawfeila's Cale. X | 


—_ — > G_ 


Mich.11. Jacobi, in the ( ommon Pleas. 


297 JENOAR and ALEXANDER's Caſe. 


T was moved for a Prohibition to the Court of Requeſts, becauſe that 
the Court held plea of an Attornment;for the complaint there was to 
compel a man to attorn upon a Covenant to ſtand ſeiſed to uſes. And ver 
C»riam a Prohibition ſhal be awarded. And Cook chief Juſtice ſaid, That 
there were three Cauſes in the Bill, for which a Prohibition ſhould be 
[ooqmnag 1p he reduced to three Queſtions. 1.1f a Copy-holder payeth 
is rent, and the Lord maketh a Feoffment of the Manor, Whether the 
Copy-holder ſhall be compelled to attorn? 2. If a man be ſeiſed of 
Freehold Land, and Covenants ,to' ſtand ſeiſed to an uſe, Whether 
| in 
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Sir Fohn Gage and Smith's (aſe. 209 
in ſuch caſe an Attornment be needfull> 3. If a Feoffment be made of 
a Manoy by Deed, Whether the Feoffee ſhall compell the Tenants to at- 
torn in a Court of Equity 2 And for all theſe Quettions, It was ſaid, 
That the Tenants ſhall not be compelled to attorn; for upon a Bar- 
ain and Sale, and a Covenant to ſtand feiſed, there needs no attrone- 
"ment. And Cook in this caſe ſaid, That in 21. £E.4. the Juſtices ſaid, 
That all Cauſes may be ſo contrived, that there needed to be no Suit 
in Courts of Equity ; and it appears by our books, That a Prohibition 
lies to a Court of Equity,when the matter hath been once determined by 
Law. And 13.E.3. Tit. Prohibirton, and the Book called the Diverſity 
of Courts, which was written in the time of King Henry the eighth, 
was vouched to that purpoſe: And the Caſe was, That a man did re- 
cover ina Luare Impedit by default ; and the Patron ſued in a Court of 
Equity, viz. in the Chancery : and a Prohibition was awarded to the 
Court of Chancery. 


— 


Mich. 11: Jacobi, in the Common Pleas. 


298 Sir Joun Gace and SwMITH's Caſe. 


N Action of Waſte was brought, and the Plaintiffe did declare, 
that contrary to the Statute, = Leſſee had committed Waſte and 
DeſtruRion in uncovering of a Barn, by which the timber thereof was 
become rotten and decayed ; and in the deſtroying of the ſtocks of 
Elmes, Aſhes, Whitethorn, and Blackthorn, to his damage of three 
hundred pound. And for title ſhewed, That his Father was ſeiſed of the 
Land, where &c. in Fee, andleafed the ſame to the Defendant for one 
and twenty years,and died; and that the Land deſcended to him as his ſon 
and heir ; and ſhewed, that the Waſte was done in his time, and that 
the Leaſe is now expired The Defendant pleaded the generall iſſue, 
and it was found for the Plaintiffe , and damages were aſſeſſed by 
the Jury to fifty pound. And in this caſe it was agreed by the whole 
Court, 1. Thatif fix of the Jury are examined upon a Yoyer dire , if 
they have ſeen the place waſted, that it is ſufficient, and the reſt of the 
Jury need not be examined upon a Yoyer dire, but onely to the 
principall. 2. It was agreed, if the Jury be ſworn that they know 
the place, it is ſufficient, alchough _ be not ſworn — ſaw it ; 
and although thart the place waſted be ſhewed to the Jury by the Plain- 


tiffs ſervants, yet if it be by the commandment of the Sheriffe, it is as 
ſufficient, as if the ſame had been ſhewed unto them by the Sheriff him- 
ſelfe. 4. It was reſolved, That the eradicating, of - Whitethorn is 
waſte, but not of the Blackthorn ; according to the Books in 46. E.3. 
and g. H, 6. butifthe blackthorn grow in a ned, and the whole hedg 


de deſtroyed the ſame is Waſte by Cook chief Juſtice. It was holden yr 
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110. Sir Fobn Gage and Smith's Caſe. 
©, that itis not Walt co cut Quick-ſet hedges, but it ſhall be accoun- 
ted rather good husbandry, becauſe they wi grow the berrer. 5. It 
was agreed, That if a man hath under-woods of Haſell, Willowes, 
Thornes, if he uſeth to cut them, and felt them every ten years ; If the 
Leſſee fell them, the ſame is no waſt; but if he dig them up by the 
roots, or ſuffereth the Germinds to be bitten with cattel ths they 
are felled, ſo as they will not grow again, the ſame is a deſtruftion of 
the Inheritance, and an Action of watt will lie forit. But if he mow 
the Stocks with a wood-ſythe, (as he did in the principall Caſe) the 
fame is a malicious Waſt; and continuall mowing and biting is de- 
ftruction. 6. It was ſaid, That in an Action of Waſt a man ſhall not 
have coſts of Suit, becauſe the Law doth give the party treble daina- 
ges. And when the penerall iſſue ( Nl. Waſt) is pleaded, and the 
Plaintiff counted to- his damages 100!.the Court doubted whether they 
could mitigate the damage. But 7. It was agreed, That in the principal 
Caſe, (although the iſſue were found for the Plaintiff; that he could not 
have judgment, becauſe he declared of Waſt done in 8. ſeveral cloſes, to 
his damage of 300'. generally, and did not fever the damages. And tlie 
Jury found, That in ſome of the ſaid Cloſes there was no Waſt commit- 
ted. Wherefore the Court ſaid, he could not have-judgement through 
his own default. But afterwards at another day,Hebart then chief Juſtice, 
and Warburton Juſtice, ſaid, That the verdi& was ſufficient, and good e- 
nough ; and ſo was alſo the declaration, and that the Plaintiffe might 
have judgment thereupon, Burt yet the ſame was adjourned by the Court 
uncill the next Term. 


Mich. 11. Jacobi, in the ( ommon Pleas. 


299 CLaRK's Caſe. 


Ne: It was ſaid by Cook, chief Juſtice, and agreed by the whole 
Court, and 41. and 43. E.3.&c. That if a man deliver money unto 
I.S. to my uſe, That I may have an Attion of Debt, or account again 
him for the ſame, at my eleRion. And it was agreed alſo, That an Action 
of Trover lieth for money, although it be not in bags : but not an A- 
ion of Derinme. 


Mich. 11. Jacobi, in the Common Pleas. 


300 IRELAND: and BakkteR's Caſe; 


'N an Aion of Waſt brought, the Writ was, That the Abbot and 
Covent had.made a Leaſe for years, &c. And it was holden by the 
ourTt 


"The Dean, oc. of Winſor and WebB Caſe. 11 


that {t was good, although it had been better, if the Writ had 
been, That the Abbot with the aſſent of the Covent made the Leaſe, for 
that is the uſuall form ; but in ſubſtance the Writ is good, becauſe the 
Covent being dead Sons in Law, by no intendment can be ſaid to 
make a Leaſe ; But the Dean and Chapter ought of neceſlity to joyne 
in making ofa Leaſe, becauſe they are all perſons able ; and ifthe Dean 
a Leaſe without the Chapter, the ſame is not good, per curiam, 
if it be ofthe Chapter Lands. And in Adams and Froteſley's Caſe, 
Harris Serjeant obſerved, That the Leaſe is ſaid ro be made by the 
Abbot and Covent ; and it is not pleaded to be made by the Abbot 
with the aſſent of the Covent. 
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Mich. 11 Tacobi, In the Common Pleas. 


301 The Dean and ( anons of Winſor and WeBsB's Caſe. 


| þ this Caſe it was holden by the Court, That if a man give Lands 
unto Dean and Canons, and to their Succeſſors, and they be dif- 
ſolved ; or unto any other Corporations ; that the Donor ſhall have 
back the Lands again, for the ſame is a condition in Law annexed to 
the Gift ; and in ſuch Caſe no Writ of Eſcheat lieth, yer the Land is 
in him in the nature of an Eſcheat. And the principall Caſe was, That 
a preſcription was ſhewed of a diſcharge of Tithes in an Abbot, Prior, 
and Covent, and that the Corporation was afterwards diſſolved, be- 
cauſe all the Monks died, and the Abbor alſo. And it was holden by 
the Court, That he who is now Owner of it, and holdeth che Lands, 
ſhall pay Tithes; for a Lay man cannot preſcribe in Non decimands ; 
and the Preſcription continues no longer then the Lands continued in 
the Abbot and Covents hands. And in this Caſe it was ſaid by Cock, 
That there are only three manner of Eſcheats: 1. Abjurat Regnum. 
2. Puia ſuſpenſus per collum. 3. Ynia ntlagatus + But becanls they 
fued for the treble value in the Spiritual Court, a Prohibition was awar- 
ded; but the Parſon may ſue {m the double value in the Spirituall 
Court, and no Prohibition will lie, for that is given by the expreſſe 
words of the Statute of 2. F.6. and ſo it was a judged in Manwoods 
Caſe in the Exchequer. And the ag "wet in the Statute doth 
not give the treble value to the King, but to the Parſon himſelf. Alſo 
it was holden by Cook and Warbnrion, Juſtices, That if a Rent be gran- 
ted to one and his Succeſſors,and the Corporation be diffolved, that the 
Rent ſhall revert to the Donor: and there is no difference as to the mart- 
ter, betwixt things which lie in Prender, and things which le in render. 
Nichols Juſtice contrary, That the Rent extinguiſhes in the Land it ſelf. 
And in the principall Caſe, becauſe they ſued in the Spiricuall Court 
tor the treble value, a Prohibition was granted 
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212 S* Daniel Norton and Symm's Caſe. 
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Mich. 11. Jacobi, in the Common Pleas, 


302 PoRTE R's Calc. 


N a Writ of Dower brought, the Defendant was eſfoygned, and had 
the view, and afterwards pleads tout remps priſt to render Dower , 
and they were at iſſue, which was found for the Plaintiff, and Judgment 
was given for the Plaintiff. It was holden by the whole Court, That 
before Execution be awardedthe Plaintiff in Dower may aver, That her 
husband was ſeiſed to have-Damages; and therewith agrees the books 
14. H. 8. 25. 22. H.6.44.6. 


Mich.11. Jacobi, In the Common Pleas. 


303 Sir DANIEL NORTON and SYMM's Caſe, 
A N Action of Debt was brought upon a Bond, which was conditi- 


oned to performe Covenants in an Indenture ; and it was ſhewed 
there were divers Covenants in the Deed, ſome of which were Cove- 
nants againſt the Law, and ſome not; and for breach, the Plaintiff 
alled | That it was covenanted by the Indenture, that Chamberlain, 
for whom the Defendant was a Surety, being under Sheriff ro the 
Plaintiffe, ſhould ſave the Plaintiffe harmeleſſe, and ſhould diſcharge 
all manner of eſcapes, and ſhould alſo ſave him harmeleſs from all Fines 
andAmercements to which he ſhould be liable by reaſon of any eſcape. 
And ſhewed, how that one was arreſted in execution by the faid Cham- 
berlain,,+ evaſit, And another Covenant was, That hee ſhould not 
ſerve any Execution above Twenty Pounds, without Warrant from the 
Plaintiffe ; and alſothat he ſhould not returnany Juries without his * 
Privity. Hutton Serjeant argued for the Defendant and ſaid, That this 
Indenture of Covenants was againſt the Law, for it is as much as if he 
had-ſaid, That he ſhould not he under Sheriff. And by the Statute of 
- 27.E1. under Sheriffs are ſworn to return Juries, and proceſs of Courts, 
and therefore theſe Covenants are both againſt the common Law and 
Statute Law ; alſo the Covenants are in delay of Juſtice ; for Non con- 
ſtat when the Sheriffe will give him warrant to return-Juries, or to ex- 
© ecute the Kings Writs. Allo the Covenant is too penerall, v4z. That 
be ſhall ſave him harmeleſſe trom all Eſcapes, ad , of any other mat- 
ters whatſoever ; and there the Bond taken to pertorme ſuch Cove- 
nants 1s void. Vide7.H. 7.and8.#.4.13. where a Bond taken to ſave 
2 man harmeleſſe againſt all men,is vo id : but contrary if it be to fave 
barmeleſfle againit one particular perſon : ſo here,to tave harmeleſs from 
all 


el $'Danmel Norton and Symm's Caſe. 21; 


all matters whatſoever, is void ; but if it had been only from Eſcapes, 
then it had been good. Yide 2.H.4.9. If a man be bound to ſave another 
harmleſſe againſt all the world, the Bond is void, Fide 4. H.4. 2. Wit. 
Rices caſe. And he compared theſe Covenants againſt the Law to Per- 
tuities which kill themſelves. Then he argued, That although ſome 
of the Covenants were lawfull, yet the Bond was void in all; and 
that, he ſaid, is the better opinion of the bookin 14. H. 8. 25. And if 
A. be bounden to enfeoff Z. S. of the Manor of D. and to diſeaſe . N. 
of another Manor, the Bond is void tor the whole. 3. He ſaid, Thar 
there was not a ſufficient breach laid by the plaintiffe, for it 1s only 
layed, That ſuch a one in Execution evaſir ; and it is not ſaid, Thar 
the under Sheriff did ſuffer him to eſcape. 4. It is not layed, That 
the plaintiff did requeſt the under Sheriffe to pay the Money upon the 
eſcape, but he went and paid the Money voluntarily of himſelf, and 
requeſt and notice are needfull ; 46. E. 3,27. 22.E.4-14. 40. E.3.20 
Non damnificatus is a go0d plea generally ; and the other ſide ought to 
come and ſhew ſpecially how he is damnified. 5. It is not layed, 
That he gave him warning to arreſt the party in Execution for Fift 
pounds ; and therefore as to thar, he was not under Sheriff, becauſs 
as Sheriff, without warning , by his former Covenants, hee was not to 
ſerve any Executions, but ſuch as were under Twenty pounds; and 
therefore he ought to have layed it, That he gave him a Warrant to 
arreſt the party upon this Execution, otherwiſe there is no breach. Har- 
ms Serjeant contrary, and he ſaid, The Covenants are ſufficient in part, 
and ought to be performed ; and ſo the Bond good. And as K«b/e 
faid in 13. H..7.23. ſoheſaid, That there are three conditions which 
are not allowable, but the Caſe at Bar is not within the compaſſe of a- 
ny of them ; and the words here D—_ and fave harmeleſſe] ſhall 
be meant from all eſcapes ſuffered by the under Sheriff himſelf ; and the 
words [ from all Amercements whatſoever] ſhall be intended by rea- 
ſon of his Office : And he ſaid, That when an Indenture of Covenants 
sgood in part, and void in part, thoſe Covenants which are good 
ſhall ſtand and ought to be performed ; and the book of 14. H 8 by 
four Juſtices,is,that all legal and lawful Covenants ought to be perform- 
ed: and he vouched L-- and Ge/pill; Caſe 39. Eliz. which Vide c. 5. 
part $2. to that purpoſe ; and he faid,that this Caſe is not like the caſe 


3E8.42.b.</ 


in 9. El;z. Dyer, of Raj/ure: Alſo, he ſaid, that the Defendant hath 


pleaded. That he hath performed all the Covenants; and if theſe Cove- 
nants be void, and no Covenants, then the Defendants plea is not good. 
Alſo there are divers Covenantsin the Negative, and to thoſe he ought 
inpleading to ſhew in certain that he hath not broken them.The Court 
ſaid,nothing art all to the caſe; but yer {ok chief Juſtice ſeemed to be 
cleer of opinion; Thar the Bond was void; and ſo he ſaid, he conceived it 


had been adjudged before in this Court in the ſame Sir *D ariel Nertons * 


caſe againſt Chamberlain,Pajch.g. Jacobi,Rs. And it was adjourned. ; 
Atchs: 


Huphe's (aſe. 


Mich. 11. Jacobi, in the Common Pleas. 
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304 
AX Action upon the Caſe was brought by an Attorney of the 
Court againſt another Man, for ſpeaking theſe words of him, 
viz. Thou art an Ambodexter; and the words were adjudged a- 
Rionable, becauſe the ſame Nlandred him in his Profeſſion , for it is as 
much in effe& as if he had ſaid , that he was corrupt in his Office. 
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Mich. 11. Jacobi , in the Commou Pleas. 
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T was Ruled by the whole Court , that a Fiersi facias , or Capiu 

| ad ſatisfaciendum , or other Judicial Proceſs did not run into Wale ; 
But it was agreed that a Capias ntlagatum did run into Wales : A 

Brownlee, one of the Pronothories, ſaid, that an Extent hath gon into 

tales. 
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Mich. 11. Jacobi, in the Commom Pleas. 


306 HuGu Et »s Caſe; 


Am who dwelt in Somer/erſhire made his Will, and by his ſaid 
Will did bequeath toeach of his children being Enfants, a Le- 
gacy of 20.pound a piece:the Procurators of the Enfants did Libel in the 
Court of Arches againſt the Executors of the Teſtator, for the ſaid 
Legacies, being out of the Dioceſs, and a Prohibition was awarded: 
and in this, Caſe it was ſaid by Juſtice Warbarton, to have been agreed 
by all the Juſtices ,_that the exception in the Statute of 23. H.$ cap. 
9. doth extend onely to probate of Wills. It was alſo hoſden in this 
caſe, That an Averrment might be , that the parties were ſued out of 
there proper Deoceſs, if the ſame doth not appeare in the Libel : as it 
may be in like caſe where one ſueth in the Court of Admiralty for a 
thing done upon the land ; and Averrment may be, that the contrat 
was made infra Corpus Comitatus. And in thiscaſe it was alſo agreed 
by the Court, that if an Infant bringeth an ation againſt his Gardian 
for mony, and recovereth, and he bringeth the mony into Court, 
and there depoſite it, that the ſame is a good diſcharge againſt the En- 
fant, and he ſhall not anſwer the Suit again in an account. . 

Mich. 


_Y Thomas Seymore's Cafe. 


—_— 


Mich. 11. Jacobi, in the ( ommon Pleas. 


307 Sir THomas SEYMoOke's Caſe. 


Omntague Serjeant ſhewed to the Court , that the Wife of Sir 
Thomas Seymore did Libel againft her Husband in the Spiritual 
Court, for that he did threaten her, and beat her; and in the end of 
the Libel ſhe prayed allowance of Allimony ; and a Prohibition was 
prayed by him, becauſe the Suit in that Court was for a force, which 
was not triable in that Court; and to that purpoſe he remembred the 
caſe of 11. H. 4. 88. Where a Clark ſued inthe Spiritual Court for a 
battery, and laying of violent hands upon him, and becauſe in ſuch 
caſe an ation of Treſpas of aſſault and battery did lye at the Common 
Law, a Prohibition was awarded, Vide. 22. E. 4. 29. pl. g. the Abbot 
of St. e1/bans caſe, and 12. H, 7. 23. Cook Chief Juſtice agreed all 
thoſe Caſes : And ſaid , that if a Clark ſaeth in the Spiritual Court 
for damages, a Prohibition ſhall be awarded; and no damages are 
given in the Spiritual Court, if not for repairing of the Church , as 
appeareth by the Statute of Articnli Cler! .. — & Vid. 20. E. 4.10. 
profeſſione Fidei, cc. And Linwood faith, thatif a Clark walketh in 
his doublet and hoſe, & non haber habitam Clericalem, but goeth in 
colours ; if another man doth beat him, he ſhall not ſue for the ſame 
in the Spiritual Court : Burt in the _ Caſe it was agreed by the 
whole Court, that no prohibition ſhould be awarded, becauſe the Wife 
cannot have remedy againft the Husband at the Common Law for the 
beating of her, becauſe ſhe is /#b virga viri ; and alſo becauſe the Suit 
there 1s, but by way of inducement, to have a Divorce cax/4 mers. 
And Warburton faid that ſhe ſhould recover there -xpe-nſas {its againit 
her Husband. Cook held , that the Husband could not give correction 
to his Wife : But Nicols and Warbarton Juſtices, held the contrary ; 
and that the Wife may have a Writ de /ecaritate Pacis againſt the 
Husband, as appeareth by F. N. B. 80. f. quod bene & honeſte trattabit 
& gubernabir, nec malum aliquod ti aliter quam ad virum ſuum cau- 
{a regiminis & caftig ationts vxorus ſue , licite & rationabiliter perti= 
net , non faciet Cc. and F. N.B, 238. /. acc. (och, vouched 31. E. 3. 
Fitz. Tit. Attachment for Prohibition $8. where the Wife Libelled 
againſt her Husband in the Spiritual Court for beating and impriſon- 
ing of her, and no Prohibition was granted , and the Suit in the Spiri- 
tual Court was there as an Inducement to have a Divorce. 


Mich 
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| Mich 1 1. Jacobi, in the Common Pleas. 
308 Parnzs's Caſc, 


T was moved by Hutte» Serjeant, for a Prohibition to the Court of 
Requeſts : The Caſe was this, A man in conſideration, That Alice 

S. would obtain the _w will of his Maſter, that hee the Defendant 
might have a ſhop in his Maſters houſe, did promiſe her, that whes ſhe 
was married, that he would give unto her ten pound ; And the Plaintiff 
ſhewed, That ſhe did get the good will of her Matter, and that the De. 
fendant had a ſhop in his Matters houſe, and that ſhe the ſaid Alice was 
afterwards married to the Plaintiff Pays. And the opinion of the whole 
Court was, That a good Action upon the Caſe would lie upon ſuch 
promiſe. And a Prohibition was awarded unto the Court of Requeſts ; a 
Suit being there brought for the ſame matter ; which matter being a 
thing meerly triable at Law, and not in a Court of Equity, that Court 
had no Juriſdiction of it. 


Mich, 11. Jacobi, in the Common Pleas. 


— 


09 

Montes Serjeant, a the opinion of the Juſtices in a Caſe 

upon the Statute of 3. 7acobs, of Recuſants, in the behalfe of the 
Univerſity of Oxford. viz. That if a Recuſant convict &b avoid, the ſaid 
Statute, doth grant his Patronage for years to one of his friends in truſt ; 
Whether the ſame were void, or not within the ſaid Statute > The Ju- 
ſtices did deny to deliver any opinion in the caſe, for they ſaid, perhaps 
it might be that that point and caſe might come judicially before them; 
and ſuch they ſaid was the anſwer of Huſſey in 1. H.7. in Haumfrey Staf- 
fords caſe, which was, King Hexry the ſeventh .came in Bance, and de- 
mandeda queſton of the Jultices. But yet the Court tacite ſeemed to a- 
oree, That ſuch a Leaſe of the Patronage was void by the ſaid Statute of 
3. 7acobi. And they ſaid, That they would not have the Univerſity df- 
couraged in the caſe, which implyed their opinions to be for the Uni- 
verſitie. And 21. H.7. was vouched, That the Patronage was only mat- 
ter of favour, and was not a thing valuable ; And in this caſe Cook chief 
Juſtice ſaid, That Aperius hereticas melins eſt quam filtus Catholicus. 4 


Mich. 11. Jacobi, in the ( ommon Pleas. 


310 Bonp and Gre tnts Calc. 


AX Aion of Debt was brought againſt an Adminiſtrator,the De- 
fendant ſhewed how chat there were divers Judgments had againſt 
him in London ; And alſo that there was another Debt due by the Telta- 


tor, which was alligaed over unto the Kings Majelty, and fo peg 
at 
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That he bad fully Adminiſtred. Barker Serjeant crook Exception to 

the pleading, becauſe it was not therein ſhewed that the King did aſſent 

to the Aſſignment; and alſo becauſe it was not ſhewed, that the AC- 

ent was enrolled. The Courc faid nothing to the Exceptions ; But 

as the Defendant as Adminiſtrator, did alledge a Retayner 

in his own hands for a debt due to himſelfe ; The opinion of the whole- 

Court was, that the ſame was good, and that an Adminiſtrator mighe 

to ſatisfie a debr due to himſelfe. But ic was agreed by the Court, 

That an Excecutor of his own wrong, ſhould not Retayne to fatisfie 
his own debt; Seeto this purpoſe, C.5 . Part Conlters Cale. 


OTC 


Mich. 11. Jacobi, im the Common Pleas. 


11 STROWBRIDG and ARCHERs Cale. 


N An Action of debt upon a Bond the Defendant was Outlawed. 
And the Writ of Exigent was, viz. /ta q#0d habeas corpus ejus hic 
&c, whereas it ought to be coram 7uſticiariis noſtris apud Weſtminſter : 
And for that defeR the utlagary was reverſed, and it was ſaid, that it 
was as much as ifno Exigent had been awarded at all: And upon the 
Reverſall of the utlagary, a Superſedeas was awarded ; and the party 
reſtored to his goods which were taken in Execution upon the Capias 
wtlagatum. It was allo reſolved in this Caſe, That if the Sheriffe, upon 
a Writ of Execution ſerved, doth deliver the mony or goods which are 
taken in Execution to the Plaintiffs Arturney,it is as well as if he had de- 
livered the ſame to the Plaintiff himſelf ; for the Receipt by his Atturney 
isin Law his own Receipt. Bur if the Sheriff caketh goods in Execution, if 
he keep them, and do not deliver them cothe party at whoſe ſuit they are 
taken in Execution, the party may have a new Execution, (as it was in the 
principal Caſe) becauſe the other was not an Execution with Satisfaction. 


—_ 


—_— 


Mich. 11. Jacobi, in the Common Pleas. 


312 Cruavvner and Bovvss Caſe. 
Owes ſold three Licences to ſell Wine unto Chawaer ; who Cove- 
nanted to give him ten pounds for them ; and Bowes Covenanted 
that the other ſhould enjoy the Licences. It was moved in this Caſe, whe- 
ther the one might have an Action of Covenant againſt the other in 
ſuch Caſe : And the opinion of #.rbarron and Nichols Juſtices, was, 
That if a Man Covenant-to pay ten pound at a day certain, That an 
action of Debt lyech for the money, and not an action of Covenant. 
Barker Serjeant, ſaid, he might have the one or the other ; But in 
the principall Caſe the ſaid Juſtices delivered no opinion. 
Ff F Note, 


218 W beeler's Cafe. 
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ote, That this Day Cooke Chief Juſtice of the Common Pleas, waz 
| ee to the Kings Bench, and made Lord Chief Juſtice of Eng- 
land. And Sir Henry Hehoe, who was the Kings Aturney generall, was 
the day following made Lord Chief Juſtice of the Court of Com- 
mon Pleas. Sir Francis Bakon Knight, who before was the Kingy Solzci- 
tor, was made Atturney Generall, And M' Henry Telverton of Grays- 
Inn was made (the Kings Solicitor ; and this was in Ofober, Term, 
Aich. 11 Facobs. 1613. 


L————_ = 


Mich. 11. Jacobi, In the (ommon Pleas. 


I 


E br Caſe was put by onntagne the Kings Serjeant, unto the Lord 
Chief Juſtice Hobart, when he took his place of Lord Chief Juſtice 
in the Common Pleas ; viz. Tenant in taile the Remainder in taile, the 
Remainder in Fee; Tenant in tail is attainted of Treaſon, Offekce is found : 
The King by his Letters Patents grantech the lands to 4, who bargaineth 
and ſelleth the land by Deed unto B. B.ſuffers a common Recovery, in 
which the Tenant in tail is vouched, and afterwards ths Deed is enrolled. 
And the queſtion was, Whether it was a good Bar of the Remainder ? And 
the Lord Chief Juſtice Hobayr was of opinion, That it was-no barre of the 
Remainder, becauſe before enrollment nothing paſſed but only by way of 
concluſion. And the Bargainee was no Lawfull Tenant to the Precipe. 


em 


Mich. 11. Jacobi, in the Common Pleas. 


I5 WHEELER's Caſe. 


T was moved for a Prohibition upon the Statute of 5. 6. for working 
upon Holy days; and the Caſe was, That a man was preſented in the 
ſpirituall Court for working, viz. carriage of Hay, upon the feaſt day of 
Saint Fob» the Baptiſt, when the Mini{ter preached and read divine fer- 
vice; and it was holden by the whole Court of Common Pleas, That the 
ſame was out of the Statute by the words of the AR itſelf, becauſe it was 
for neceſſity;And the Buok of 19 H.6.was vouched, That theChurch hath 
authority to appoint Holy days, and therefore if ſuch days be broken in 
not keeping of them Holy, that che Church may puniſh the breakers ther- 
of ; But yer the Court ſaid, Thar this day, viz. the Feaſt day of S* 7ob» 
the Baptiſt was a Holy day by AR of Parliament, and therefore it doth be- 
long unto the Judges of the Law, whether the ſame be broken by doing 
of fuch work upon that day, or not. And a Probibuiun was award __ A 
ich. 


Smith's Caſe. 


— 
— —_—_ 


Mich. 1 1 Jacobi, in the Common Pleas, 


316 REARSBY and CuFFER's Caſe. 


T was moved for a Prohibition to the Court of Requeſts, becauſe that 

a man ſued there by Engliſh Bill for money which he had 14yd our for 
an Enfant within age for his Meat, drink & neceſſary apparel; and ſet forth 
by bis Bill that the Enfant being within age, did promiſe him to pay the 
fame. And a Prohibition was awarded, becauſe as it was ſaid, he might 
have an ation of Debt art the common Law, upon the contra for the 
fame, becauſe they were things for his neceſſicy livehhood and mainte- 
nance. And it was agreed by the Court, That if an Infant be bounden in 
an Obligation for things neceſſary within age, the ſame is not good, but 
voidable. 2ere,for a difference is commonly taken, When the Aſmp/it 
is made within age, and when he comes to full age. For if he make a pro- 
miſe when he cometh of full age, or enters into an Obligation for neceſſi- 
ries which he had when he was within age, the Law is now taken to be, 
that the ſame ſhall binde him. But ſee 44. E/iz. Randsls Caſe, adjudged, 
That an Obligation with a penalcie for money borrowed within age, 1s 


abſolutely void. 


——_— 
—— — 


Mich. 11. Jacobi, in the Common Pleas. 


I SMITH'S (aſe. 
| hone of the Officers of the Court of Admiralty,was committed by 
the Court of Common Pleas to the priſon of the F/cer, becauſe he had 
made Return of a Writ, contrary to what he had ſaid in the ſame Court 
the day before: and 11. H.6. was vouched by Warburton Juſtice, That if 
the Sheriff do return that one is /ang#idns in priſoxa, whereas in truth he is 
not Jang #idas, the Sheriff ſhall be fned for his falſe Return : which was 


2preed by the whole Court. Yxod nota. 


Mich. 11. Jacobi, im the Common Pleas. 


318 
"XX T Arburton Juſtice asked the Pronothories this queſtion, If in Tre{- 
V paſs the plaintiff might diſcontinue his aRion within the yeer? To 
which the Pronothories anſwered, That if it be before any plea be pleaded, 
that he might : Bur the Juſtices were of a contrary opinion, that he could 


not ; becauſe then coſts which are given by the Statute ſhould be loſt. 
Mich. 


220 | | Hill and G ubham s -* 


Mich. 11. Jacobi, In the Common Pleas, 


219 LaisToN's Caſe. 


N Treſpaſs for a Way, the Defendant pleadeda-plea in bar which was 

inſufficient-; and afterwards che plaintiff was Non-ſuit z yet it was re- 
ſolved by the Court, that the defendant ſhould have his coſts againſt the 
plaintiff, Bur if a default be in the originall Writ; and afterwards the 
plaintiff is Non-ſuit there , the defendant ſhall not have coſts , becauſe 
that when the Original is abated, it is as if no ſuit had been. And fo was 
the opinion of the whole Court. 


pn NET 


Mich. 11. Tacobi, in the Common Pleas. 


320 | HiLL and GRuBnan's Caſe, 


He Caſe was this. A Leaſe was made unto Grubhay by a deed paroll, 
T Habendum to him, his wife,and. his daughter ſucceſſive, ſicut ſcribus- 
tur et nominantur in ordine ; Afterwards Grubham dyed,and then his wiſe | 
dyed; Andifit were a good eſtate in Remainder to his daughter, was 
the Queſtion. Harris Serjeant, The Remainder is void, and not good by 
way of Remainder for the incertainty. C. 1. part in Corbets cafe. In all 
Contracts and bargains there ought to bee certainty. And therefore 22. 
H.6.is, That if a Feoffment be made to two et heredibus,it is void, although 
it be with warranty to'them and their heirs. Vide 9. H.6.35, Where re»un- 
ciavit totam communiam doth not amount unto a Releaſe, becauſe it iz 
not ſhewed to whom the Releaſe is: and fo in 29. F/;z.in the Kings Bench, 
in Windſmere & Hulbards caſe. Where an Indenture was to one, Haber- 
dum to him and to his wife, and to a third perſon Saceeſſive, it was hol 
den that it was void by way of Remainder to any of them. And there it 
was Reſolved, 1. That they did not take preſently. 2. That they 
could not take by way of Remainder : And 3. that They could not 
take as Occupants, becauſe that the intent ofthe Leſſor was, that they 
ſhould take bur as one eſtate. But the Court was of opinion againſt H.r- 
ris; And Reſolved, That the daughter had a good eſtate in Remainder,and 
that the ſame did nor differ from the Caſe in Dyer, Where a Leaſe was 
made by Indenture to one, Habendwm to him & to another ſucceſſive, ficut 
nominantur in Charta, forthat thoſe words Sicut nominantur in Charta, 
maketh' che eſtate to be certain enough. And fo they ſaid inthis Cale; 
Sicut ſcribuntur et nominant ar in Ordine, is certain enough, and ſhall be 
taken to be Sicur ſcribunruy et nominantur in eadem charta.But they agreed 
according to the Caſe in Brooks Caſes, That a Leafſeto three, Habendum 

ſacceſſive jis not good. CHMich 


Traherns Caſe. _ 
Mich. 1. Jacobi , in the Common- Pleas. 


21, . Txranzans Caſe. 


N N Aſſize of Nuſans was brought againſt the Defendant , becauſe 
"LA that Levavie quandam domum ad nocumentum , &c. And the 
Plaintiff ſhewed how that he bad a Windmil, and that the Defendanc 
had built the ſaid houſe, ſo as it hindred his Mill : And the Jury found 
that the Defendant /evavir domwm ; and that but two feet of it did hinder 
the Plaintiffs Mill, and is ad nocamentum. And how Judgment ſhould 
be given, was the queſtion. And the Court was of opinion, That Jud 
ment ſhould be, that but part of the houſe ſhould be abated, viz. That 
- which was found to be ad nocumentum. And it was ſaid by ſome, That 
the Affiſe is ſuch a Writ which extends to the whole houſe ; and there- 
fore that the whole houſe ſhould be abated according to the Writ. But 
a difference was taken betwixt the words Erexie and Zevavir : For, 
Erexit is but when parcel of a houſe is ſet up ad nocumentum ; but Leva- 
vit is when an entire houſe is levied from the ground. And it was faid 
by Hobart Chief Juſtice, That if the Defendant bad not levied the houſe 
ſo high by two yards, it had been no Nuſans : for the Jury find, that the 
two yards only are ad nocumentum. And therefore he conceived that the 
Writ was anſwered well enough ; and that but part of the houſe ſhould 
be abated : For the Writ'is, Q od /evavit quandam domnm, &c. And 
the Verdict is, Q 0d levavit domwm ; But that but two yards of it is ad 
neeumentum : And therefore he ſaid, the Writ is anſwered well enough; 
and that the Judgment ſhould be given, That that only ſhould be abated 
which was ad nocumentum, fc: © weve ; for the Caſe'was noc refolved : 
And 01d. Batten & Sympſons Caſe, C. par.g. to this purpoſe. 


et 


ad 


Mich. 1 1.Facobi, in the Common: Pleas. 


322. BaGcnaLL and Ports Caſe. | 

'þ was reſolved by the Court in this Caſe, That when an-Ifſue is joyned 

upon Nox conceſſit, that the Iſſue ſhall be tryed where the Land is: 
But if a Leaſe be in queſtion, and Non conceſſit be pleaded to it, ir ſhall 
be tryed where the Leaſe was made, 2. It was reſolved, That if wy 
hold land be given to ſuperſtitions uſes; and the ſame cometh unto the 
King by the Starure ;; That the Copyhotd is deſtroyed,and che Ues ſhall 
be accompted void :: But it was reſolved, Thatin ſuch Caſe by the Statute 
which giveth this Land ſo given to ſuperſtitious uſes to the King, that rhe 


-King hath not thereby gained the Freebold of che: Copyhold, but'char 
' thefameremainethia the Lordof on {Ra ' 29 _ | 


012.1 213099 77 


Mich. 
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Mich. 1 1. Tacobi, in the Common. Pleas, 


324. Jucks & Sir CHarLs CavenpDisn's Caſe. 


0 A Parſon ſaed for the ſubſtration of Predial Tythes,upon the Statute 

A of 2 E:6. in the Spiritual Court. The Defendant made his ſugge- 
ſtion, That for ſuch a Farm upon which the Tythes did ariſe, there was 
this cuſtom ; That when the Tythes of the Lands were ſet forth, that 
the Owners of the ſaid Lands had uſed time out of mind to take back 
thirty ſheafs of the Tythe-corn : and ſhewed that he was the Owner of 
the faid Farm ; and that according to the ſaid cuſtom, after the Tythes 
were ſet forth, that he did take back thirty ſheafs thereof, and thereupon 
prayed a Prohibition. And in this Caſe it was faid by the Court, That it 
ought to beaverred, that the Farm was a great Farm » for otherwiſe it 
ſhould be the impoveriſhing of the Church, and would take away a 
'great part of the profit of the Parſon. And it was further ſaid by the 
Court, That if there were but thirty Tythe-ſheafs in all, that the Owner 
ſhould not have them, for then the Cuſtom ſhould be unreaſonable : 
And Day was given to the other ſide,to ſhew Cauſe why the Prohibition 


ſhould not be awarded. 

NJ9- That where a Juror is not challenged by one party , who had 
ſufficieat cauſe of challenge ; and afterwards is challenged by the 

other ſide, and afterwards the party doth releafe his challenge ; in that 

caſe, the firſt party cannot challenge the ſame Juror again, becauſe he did 

foreſlow his time of challenge,. and he had admitted the party for to be 

indifferent at the firſt. | 


—_— — 


Mich. 11 : Jacobi, in the Common» Pleas. 


25. CanDEn and SyMnoNs Caſe. 


Mich. 1 1 Facobt, in the Common- Pleas. 


326. The Biſhop of Cyicnester and STROD- 
DI WICK s Caſe. 
f F an Action of Treſpaſs for taking away of Timber; and the Boughs 
of Trees felled : The Defendant,as to the Timber,pleaded Nor guilty; 
And as to the Boughs, he made a ſpecial Juſtification, That there 1s « 
Cuſtom within the Mannor of Afzenbarſt in the County of ps, 9 
whenthe Lord fels or ſels Timber-trees ,: that the Lord is to reany 


3 R 

Vaughan's Caſe. 235 
the Timber, and that the poor Tenants in Coſcagio parte Maverii, time 
out of mind have uſed to have the Branches of the Trees for neceſſary 
Eſtovers to be burnt 5» neceſſario focaliin terris & tenementts. And the 
Opinion of the Court was, That the Cuſtom was not well expreſled, to 
have Eſtovers to burn i» rerr# & rtenementss ; for that Eſtovers cannot be 
appertaining to Lands, but to Houſes only : And therefore whereas the 
Defendant in the Caſe did entitle himſelf to a houſe and lands, and gave 
in Evidence that the Cuſtom did extend to Lands, it was holden that the 
Evidence did not maintain the Iſſue; And the Cuſtom was alleadged 
to be, That the Lord ſhould have Qnicquid waleret ad mareminm, and 
that the Freeholders ſhould have rami/los. Which as Hobart.Chief Juſtice 
ſaid, is to be meant all the Arms and Boughs ; for whatſoever is not 
mareminm, iS ramillum. 2. It was holdenin this Caſe, That the Non-uſe 
or Negligence in not taking of the Boughs, did not extinguiſh nor take 
away the Cuſtom, as it hath been oftentimes reſolved in the like caſe. 
And note that in this Caſe, to confirm the faid Cuſtom, the Book-caſe 
was cited, which is in 14.E.3. Fitz.t*. Bar.277. and the ſame was given 
inand avowed for good Evidence : where the Caſe was, That the Biſhop 
of C. ( which ſhall be intended the Biſhop of {hicheſter) brought an 
Action of Treſpaſs for felling of Trees, and carrying them away : where 
the Defendant pleaded, Thar he held a Meſſuage and. a Verge of Land 
of the Biſhop ; and that all the Tenants of the Biſhop within the Manor 
of A. oughtto have all the Windfals of Trees, and all che Boughs and 
Branches, cc. Which Caſe, as Harrs Serjeant conceived, was the Caſe 
of the very Mannor now in queſtion; and the Tenant there (as in this 
Caſe) made a ſpecial Juſtification, and there it was holden that it was 
good, and adjudged for the Defendant: Alſo in that Caſe it was ad- 
judged, That the Lord ſhould have Maremiam, and that the Tenants 

ſhould have Refdaunrmwhich ſhall be intended the Boughs and Branches. 

And the Cuſtom in the Caſe was adjudged good. But becaufe rhe De- 
fendant alleadged the Cuſtom to be, to have the ſame as Eſtovers to be 

burned in terris, and gave Evidence only to the Meſſuage, it was found 

againſt the Defendant, for that the Evidence did not maintain the 


Iſſue. 


CC ECTS 
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Mich. 1 1. Tacobi, in the Common- Pleas. 


327. Vaucyan's Caſe, 
N a Formedon in the Diſcender , the Tenant had been effoined upon 
the Summons, and alſo upon the View. And after was pleaded Ne 
dona pas, the general iſſue ; and thereupon iſſue was joyned : And if he 


might be eſſoined again after iſſue joyned, was the Queſtion : my the 
h 2 ourt 


236 (lay and Barnets (aſe. 


Court was of opinion , That in a real ation the Tenant may be eſſoined 
after Iſſue joyned, but not in aperſonal ation, by the Statute of Mays 
bridge. And Hobart Chief Juſtice ſaid. Thatthe Statute of Aſarlebridge 

ave not any Eſſoin, but only did reſtrain Eſſoins : and therefore in real 
A ations the ſame is left as it was at the Common Law; and by the Com. 
mon Law the Tenant might be Eſſoined after Iflue joyned. And note, 
per rotam (#riam, That if an Eſſoin be not taken the firſt day, ir ſhall 
never after be taken. 


——— — 


—  — 


Mich. 11. Iacobi, in the Common-Pleas. 


328, Cray and BarNErts Caſe. 

N an Ejettiove Firme, the Caſe was this Sir Godfrey Foliamb had iffue 
Zames his ſon, who had iſſue Francis : And Sir Godfrey Foliamb was 
ſeized in Fee of divers Lands as well by purchaſe as by Jifcent in ſundry 
Towns, viz. Cheſterfield, Brampton, &c. in the Tenures of eL.B.C. &c. 
and dyed. Zames Foliamb his ſon, 7 E.6. made a Conveyance of divers 
Lands to Francis Foliamb being his younger ſon, in hec verba, viz. Omnia 
mea Meſuagia, terras, & tentam in Cheſterfield, Brampton, Cc. modo in 
renurs of the ſaid A.B.C. que pater mers Galfrid: Foliamb perqueſivit 
from divers men, whom he named in certain : And alſo convey a Houſe 
called the Hart to the ſame Francis, which came to him by diſcent, by the 
ſame Conveyance which was in the occupation of one Celie, and not in 
the Tenures of the ſaid eL.B.(. And the great Queſtion upon the 
whole Conveyance was, Whether all the Lands which he had by Diſcent 
in the ſaid Towns, and in the Occupations and Tenures of the ſaid A. Z. 
& C. did paſs, or only the purchaſed Lands. And it was refolved by the 
whole Court, That the Conveyance did paſs only the Lands which he 
had by purchaſe, except only the ſaid Houſe which was preciſely named 
and conyeyed ; and did not- paſs the Lands which he had by Diſcent. 
For if all the Lands which he had by Diſcent ſhould paſs by the genera! 
words, then the ſpecial words which paſſed the Houſe which he had by 
Diſcent ſhould be idle and frivolous ; and that was one reaſon ex vi/ce- 
ribs cauſe, that only the purchaſed Lands did paſs. 2. It was ſaid by 
Juſtice Warburton, That if a man giveth all his Lands in D. in the Tenures 
of A. & B. and he hath Lands in D. but not in their Tenures, that in that 
caſe all his Lands in D.paſſeth: So if a man-give all his Lands in D. which 
he had by Diſcent,from his ſon, there all his Lands whatſoever ſhall paſs. 
Hobart acc'and ſaid, That if a man gives all his Lands in the County of 
Kent,if he have Lands within the County, they do paſs. And he ſaid, that 
in a Conveyance every reſtriction hath his proper operation ; and in the 
Conveyance in the principal caſe chere were three reſtrictions: 1. All = 
lands 
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lands in fuch Towns, viz. Cheſterfield, Brampton, &c. 2. All his lands in 
the Tenures of ſuch men, viz. A.B.C. 3. All his lands which he had b 
Purchaſe, &c. And the words («Al my Lands) are to be intended all 
thoſe my Lands which are within the reflriftions. And he faid, that the 
word (Et) being in che copulative, was not material ; for all was but 
one ſentence, and it did not make ſeveral ſentences and the word Et is 
burthe concluſion of the ſentence. 3, They reſolved, That general words 
ina Grant may be overthrown by words reſtrictive; as is 2 E. 4. and 
Flow. Com. Hill & Granges Caſe, And therefore if a man giveth all his 
lands in D. which he hath by Diſcent from his Father; if he have no 
lands by Diſcent from his Father,nothing paſſerh. 4. They agreed, Thar 
a ReſtriRion may be in a ſpecial Grant, as in C. 4. pay. Ognels Caſe: but 
they faid , that if the Reſtrition doth not concur and meet with the 
Grant, that then the Reſtriction is void. Note, the principal Caſe was 
adjudged according to theſe Reſolutions. 


—— —C 


Mich. 11. Iacobi, in the Contmon-Pleas. 


329. Coortk and Anorews Caſe. 

> have a Prohibition to the Spiritual Court, ſuggeſtion was made, 
That the Lord De /a Ware was ſeifed of 140 Acres of lands in the 
County of S»ſſex,which were parcel of a Park. And a Modus Decimandi 
by Preſcription was ſaid to be, That the Tenants of the ſaid 140 Acres 
for the time being had uſed to pay for the tythes of the ſaid 140 Acres 
two ſhillings in mony , and a houlder of every third Deer which was 
killed in the ſame Park, in conſideration of all tythes of the ſaid Park : 
And it was ſhewed, how that the Lord De la Ware had enfeoffed one 
Camber of the ſaid 140 acres of land ; who bargained and fold the ſaid 
140 acres of land to the Plaintiffe who prayed the Prohibition. The 
' Defendant ſaid, that the faid Park is diſparked, and that the ſame is now 
converted into arable lands and paſture-grounds,and ſo demanded tythes 
im kind ; upon which the Plaintiffe in the Prohibition did demur. Hutron 
Serjeant. By the diſparking of the Park, the Preſcription is not gone nor 
extin& ; becauſe the Preſcription is ſaid to be to 140 acres of lands, and 
not to the Park : and although the ſhoulder of the Deer, being but caſual 
and at the pleaſure of the party, be gone, yet the ſame ſhall not make 
void the Preſcription. 2: Heſaid, that the a of the party ſhall not de- 
ſtroy the Preſcription : and although it be not a Park now in form and 
reputation, yet in Law the ſame ſtill remains a Park. And he compared 
the Cafe unto Latterels Caſe, C.4.par.48. where a Preſcription was to- 
Fulling-Mils, and afterwards the Mils were converted to Corn-Mils, yet 


the Preſcription remained, 4: He ſaid, Admit itis not now a _ yet. 
ere. 
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there is a poſſibility that it may be a Park again, and thar Deer may be 
Killed there again. For the Diſparking in the principal Caſe is only al. 
leadged to be, that the Pale is thrown down ; which may be amended: 
For although that all the Park-pale, or parcel of it be caſt down, yet the 
ſame doth (till remain in Law a Park : and a Park is but a Liberty; and 
the not uſing of a Liberty doth not determine it, nor any Preſcription 
which goes with it, And if a man have Eſtovers in a Wood by Prelſcri. 
ption, if the Lord felleth down all the Wood, yet the right of Eſtovers 
doth remain ; and the Owner ſhall have an Aſſiſe for the Eſtovers, or 
an Action upon the Caſe. V4. C. 5. par. 78- in Grajes Caſe, the Caſe 
vouched by Popham. Further he ſaidy That in the beginning a Modu 
Decimandi did commence by Temporal aQ,and Spiritual ; and the mony 
is now the tythe, for which che Parſon may ſue in the Spiritual Court: 
And a Caſe Mich.5. 7acobi was vouched, where a Preſcription to pay a 
Buck or a Doe in coniideration of all Tythes, was adjudged to be a good 
Preſcription. And the Caſe Ach. 6. Facebs, of Skipton-Park, was re- 
membred : where the difference was taken , when the Preſcription runs 
to Land, and when to a Park. In the one caſe, alchough the Park be dif- 
parked, the Preſcription doth remain; in the other not. And 6 E.s6. 
Dyer 71. was vouched : That although the Park be diſparked, yet the 
Fee doth remain. And ſo in the Caſe at Bar, although the caſual profit 
be gone, yet the certain profit, which is the two ſhillings, doth remain. 
Harrts Serjeant contrary. And he ſaid, that the Conveyance was exe- 
cutory, and the Agreement executory, and not like unto a Conveyance 
or Agreement executed : And faid, that Tythes are due jure divino; and 
that the party ſhould not take advantage of his own wrong, but that now 
the Parſon ſhould have the tythes in kind. And upon the difference of 
Executory and Executed, he vouched many Authorities, viz. 16 Eli, 
Dyer 335. { althrops Caſe, 15 E.4.3. 5 E.4.7. & 32 E.3z. Anuitie 245. 
And in this caſe he ſaid, that the Parſon hath no remedy for the ſhoulder 
of the Deer; and therefore he prayed a Conſultation. Hobart Chief 
Juſtice ſaid, That the Pleading was too ſhort, and it was not ſufficiently 
pleaded : For it is not pleaded, That the Park is ſo diſparked, that all the 
benefit thereof is loſt. But heagreed it, That if a man doth pull down 
his Park-pale, that the ſame is a diſparking without any ſeiſure of the 
Liberty into the Kings hands, by a Q xo Warrants, But yet all the Court 
agreed, That it doth yet remain a Park in habit : And they were all alſo 
of opinion That the diſparking the Park of the Deer , was not any dif- 
parking of the Park as to take away the Preſcription, The Caſe was ad” 
journed till another day. 44 4 wo =, NT - Wed ww? 
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Mizcb, 11. Iacobi, in the Common-Pleas. 


330. PioGoT and Picgcor's Caſe, 


IN a Writ of Right, the Donee in tail did joyn the Miſe upon the meer 

Right; and final Judgment was given againſt the Donee, in which caſe 
the Gift in tail was given in Evidence. Afterwards the Donee in tail 
brought a Formedon in the Diſcender: and it was adjudged by the 
whole Court , that the Writ would not lie : For when final Judgment 
is given againſt the Donee in tail upon iſſue joyned upon the meer Right, 
it1sas ſtrong againſt him as a Fine with Proclamations : and the Court 
did agree, That after a year and day, where final Judgment is given, the 
party is barred ; and alſo that ſuch final Judgment ſhould bar che Iſſue 
in-rail, 


Mich. 1 1 Iacobi, in the Exchequer-Chamber. 


[4 Fy 

N aftion upon the Caſe EE brought for ſpeaking theſe words - 

T hou doeft lead a life in manner of a Rogue : 1 doubt not but to ſee 
thee hanged = ſtriking Mr.Sydenhams man who was murdered. And it 
was reſolved by all the Juſtices in the Exchequer-Chamber, That the 
words were not actionable. Ar the ſame day in the ſame Court, a Judg- 
ment was reverſed in the Exchequer-Chamber, becauſe the words were 
not aRtionable : The words were theſe, viz. Thox nſeſt me now, as thy 
Wife did when ſhe ſtole my goods. 


a D'—— — — 


Mzch. 11. Iacobi, inthe Common -Þleas. 


- 332+ Roexs and GLove's Caſe: 

A N action of Debt was brought upon a Bond in Aich.Term 9 fac. 

and in Hillary Term after the parties were at iſſue upon the Statute 
of Uſurie;and it was found againſt the Defendant. Afterwards Ter. T rin. 
a Writ of Error was brought retornable Afich.1o.Zacobs, in which Term 
no Errors were aſſigned. And afterwards in Hillary Term following 
two Errors were aſſigned: the one, That there was no ſuch Statute as 
the Statute of 37 H.$. of Uſurie, which was againſt what he had before 
confeſſed by his-Plea ; the ſecond Error was,That whereas 7.5. of Exeter 


wasretorned of the Jury, it was aſſigned for Error, that f.S. of ooner 
place 


bo Bradley and Fones Caſe. ft 


place was ſworn upon the Inqueſt: and in this Caſe the Court adviſed 
the Defendant in the Writ of Error to plead 1» nsllo erratum eft. By 
which the Court did ſeem to incline, that they were no Errors. 


—_— 


Mich. 11. Iacobi, in the Common-Pleas. 


333» Br aDLEY and Jonss Caſe. 
N an aQion upon the Caſe, the caſe was, That the Defendant did 
exhibite Articles againſt the Plaintiff in the Chancery before Dr.Cayy, 

and there ſwore the Articles; and afterwards he ſued inthe Kings Bench, 
and had Proceſs out of that Court upon the Articles ſwornin Chancery : 
and for this an action upon the Caſe was brought, and it was adjudged 
that the ation would lie. The articles exhibited in the Chancery were, 
That the Plaintiff being an Attorney at Law, was a Mainteinor of Juries 
and Cauſes, and a Barretor : and the Defendant prayed the Peace againſt 
him in the Kings Bench. And in this Caſe it was reſolved, 1. Thar a 
man might pray the Peace or Good Behaviour of any other man in any 
of the Kings Courts : but then it muſt be done in due form of Law; 
and if he do it ſo, noaQion upon the Caſe will lie, as it was reſolved 
27 Eliz.inCutler and Dixons caſe in the Kings Bench. But it was agreed, 
that if a man ſueth in a Court which hath not juriſdiction of the Cauſe, 
an action upon the Caſe will lie, but not where the Court hath juriſdici- 
on of the Cauſe. 2. It was reſolved, That the ation did lie in the Caſe 
at Bar, becauſe he did exhibice the articles in Chancery , and did not 
purſue them there: For when he had ſworg the articles in the Chancery, 
he could not have a S»pplicavit out of the Kings Bench ; and the Oath 
and Affidavit in the Chancery doth remain as a Scandal upon Record. 
And Hobart Chief Juſtice ſaid, That every Court ought to intermeddle 
with their own proper cauſes ; and that two Courts are not to joyn in 
one puniſhment, for puniſhment is not to be by parcels. And he ſaid, 
Thar if a man claimeth right to the Land of another, he is not puniſhable 
forit; but if he make title vnto a Stranger, then he ſhall be puniſhed : 
forevery one ought to meddle with his own buſineſs. 3. It was reſolved, 
That when a thing doth concern the Commonwealth, the ſame doth con- 
cern every one in particular. And fo it is lawful for any man to require 
the Good behaviour of another, for the publique good : 7nrereſt erenim 
reipublice ut maleficia punientur. 4, It was reſolved , that the aRion 
did lie ; becauſe the Defendant made the articles in Chancery bur a 
colour of the Good Behaviour: and although that the Kings Bench 
might grant the Good Behaviour without any articles preferred, yet 
when firſt chey begin in another Court, they ought to follow the cauſe 
there, And Hebar: the Chief Juſtice,in this caſe faid, that an Attorney 
may notlabour Jurors in the behalf of his Chent, for that is Inibencery. 
Mich, 
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334- Friar and Varixa's Calc. 


Þ an Aon upon the Caſe, npon an Aſſ«mpſr, the Caſe was the. 
A man did promiſe to ſtand to the Arbitrement of 7.S. & f.D. if they 
made their Arbitrement and Award within ten dayes: and if they do 
not make their Award within ten dayes, that if they nominate an Um- 
Pier, and he make an Award' within the ſaid ten dayes, that then, cc. 
7.5. & 7.D. did not make any Award within ten dayes : but the fourth 
day after the Submiſſion they did nominate F. XN; to be Umpier, who 
made an Award within the Nd ten dayes; and the Defendant would 
not perform the Award, wherefore the Plaintiffe brought the ation. 
Sherley Serjeant. It is repugnant : For the firſt Arbitrators had the 
whole ten dayes ta make their Award, and then cannot the Umpier 
make an Award within the faid ten dayes. But the opinion of the whole 
Court was, that the a&tion would lie ; and that it ſhould be conftrued 
thus, v5z. That if anarbitrement and award be made within ten dayes 
by the firſt Arbirrators or by the Umpier : For the firſt Arbitrators may 
examine the matter for two or three dayes; and if they cannot make 
any- award, then the Umpier ſhall have the zeſt of the ten dayes to make 
the award: and ſo it was adjudged. 


_ 


Mich. 1 1. Tacobs, in the Common- Pleas. 


335- Corr and Girnenr's Cale. 


AX ation upon the Caſe drought for theſe words, He » « Thief, and 
I fole 4 Tree : adjudged that the ation would lie; for the later 
worts do not extenuate the former : But,7how art a T bief, for thou haſt 
rhbed my Orchard, are not ationable, v.(\.4par. Bretridges Caſe. 


at OY 


—_— 


Mich. 11, Jacobi, in the Common-Þ leas. 


336. Brook s Cale. 


AN aRtion upon the Caſe was brought for words, The Plaintiffe ſet 

forth in his Declaration, That he was a Mercer by his trade, aad did 
ſell wares and commodities in his ſhop, and did keep divers Books of his 
trade, and Debt-books : and that the Defendant ſaid unto Mr. Palmer, 


being the Plaintiffs Father-in-Law, theſe words of the Plaintiffe, _ 
ny ol Ji err 


142 \» Bros Caſs. 
Yony. Son-in-Law Brooks deceived me-in a Reckoning ; and he keeperh 
in his ſhop a falſe Debt-book,, And I will ſhame bim in his Calling, 
N ichols Juſtice,and Hobart Chief Juſtice were of opinion, thar the ation 
would not lie for thoſe words : 1. Becauſe the words ſingle of them- 
ſelves are not any flander , and when words will bear an aQtion,it ought 
to be out of the force and ſtrength of the words themſelves, 2. The het 
words, Thos baſt deceived me ina Ree kpning will bear no ation, becauſe 
it is impoſſible but that Tradeſmen and Merchants which keep Deb. 
books will ſometimes miſtake one Figure for another, and fo the ſame 
doth turt to the prejudice and damage of another againſt the will of the 
party himſelf. And ſo the ſubſequent words, He keeperh a falſe Debr- 
bock,, are ndt aRtionable, becauſe it may be falſified by the Servants of 
the party, and not by the Defendant himſelf; and alſo'it may be falſe 
written. Er intereſt reipnblice nt © it» finis litinms ;, and 'it ſhould be a 
cauſe of many Suits, if ſuch a nice conſtruction ſhould be made of words 
as to make them actionable ; and words ſhall be taken in mitiori ſenſu, 
if there be no particular deſcription and declaration that the words were 
ſpoken (7-H And therefore general words which of themſelves 
are actionable, by conſtruction ſhall be taken to bear noaRtion; as C4. 
par. Stanbops cale. And fo if a man faith of another, that he hath the 
Pox, they ſhall be taken i» witiors ſenſu, becauſe they are not deſcribed 
By any ſubſequent words which declares malice in the party. And N;- 
chots vouched a Caſe which was in this Court this Term, where an aQion 
was brought for theſe words ; Thom uſeſt me now, as thy Wife did when 
ſhe ſtole my Cuſhions : that the words were not aRtionable. Warbnrim 
Juſtice. When words are ſpoken which'ſcandal a mah in his trade or 
profeſſion, they are actionable: as if one ſay of an Attorney, Thes 
coſeneſt Mr.\Winſor of his Fees : and ſo if words are ſpoken mahcioully. 
And therefore an aftion was brought by one who was a Jury-man, for 
theſe words, viz, Thos haſt deceived me and my children of eight hundred 
| um; they were adjudged ationable. Ando Hill.6. Zacobs, ret. 1159. 

hou art a fury-man, and haſt been the death of a hwndred men by thy 
falſe means : Being malicioufly ſpoken, ( alchough in themſelves they 
are not actionable) yet they will bear an ation. Bur it was adjudged in 
the principal Caſe, for the reaſons given by the two other Juſtices, that 
the words would bearno aQtion'; to which Farb»rron Juſtice in the end 
did ſeem to agree. 
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Hill.11, Iacobi, im the Common-Pleas. 


| 337- AvLIpFE and Browns Caſe. 


Woman who was poſſeſſed of a Term for divers years, had iſſue 
two Daughters; the one married to Ay/iffe,and the other to Brows. 
eAjliffe bad iſſue four Daughters, and Brown had alſo iſſue ; and the 

Woman did demiſe ies to the children of 4yliffe out of the Rent 
reſerved upon the Leaſe, and made Brown her Executor, and dyed. 
Ayliffe required Brown in the bghalf of his children win the mo 

to him, that he might imploy the ſame for the benefit children : 
which he refuſe> to do, and thereupon he ſued him in the Spiritual 
Courr, and there Sentence was given for the Plaintiffe. Brows the Exe- 
cutor moved for a Prohibition, and alleadged for ground of it, that he 
was Executor, and chargeable in an accompt for the money. But be- 
cauſe he came after ſentence,and alſo after he had appealed to the Court 
of Delegates, and after a ſentence given there alſo againſt him,the Coure 
refuſed to grant a Prohibition in the Cauſe; and alſo becauſe he did 
refuſe to give ſecurity for the payment of the Legacies co the children. 


——_——— 
— — —— 
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Hill. 1 1. lacobi, in the Common-Pleas. 


335. WonnmLEIGnTON and HunTers Caſe. 


T Wo men are bounden with 7... as Sureties in an Obligation. One 
of the Sureties, viz. #ormle:ghton, was ſued upon the Bond,and the 
whole penalty recovered againſt him. Heexhibited an Engliſh Bill into 
the Court of Requeſts againſt the Defendant, being the other Surety, 
to have contribution : and it was moved to the Court for a Prohibition 
to the Court of Requeſts, and the ſame was granted, becauſe by entring 
into the Obligation it became the debt of each of them jointly and ſeve- 
rally, and the Obligee had his eleQion to ſue which of them he pleaſed 
and take forth Execution againſt him : and the Court ſaid, Th:t if one 
Surety ſhould have contribution againſt the other, it would be a grear 
cauſe of ſuirs, and therefore the Prohibition was awarded ; and fo it 
was ſaid it was lately adjudged and granted in the like caſe,in Sir Yi/lliam 
Whor woods Cafe. 


I i 2 Hill 


443 W, bite and Moor's Caſe. 
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Hill. 11. Tacobi, in the Common: Pleas. 


339» Lanzrrts Caſe. 


© Wo men were Partners in goods : the one of the Partners ſold unto 
1 7.5. at ſeveral times goods to the value of 1001. and for the goods 
at one time bought he paid the money according to the time, afterwards 
an aQtion was brought by one of the Partners for the.xeſt of the money, 
and the Plaintiff declared upon one contra for the whole goods where- 
asin truth they were ſold upon ſeveral contracts made, and the Defen- 
dant in that caſe would have waged his Law : But,thg Court adviſed the 
Plaintiff to be Non-ſuit, and to bring a new ation, becauſe that ation 
was not well brought, for it ought.to have been a ſeveral ation upon 
the ſeveral contra. And in this caſe it was agreed by the Court,, that 
the ſale of one Partneris the ſale of them both ; and therefore although 
that one of them ſelleth the goods, or merchandizeth with them, yer te 
ation muſt be brought in both their names; and in ſuch caſe the Defen- 
dant ſhall nor bereceived to wage his Law, that the other Partner did 
gotſell the goods unto him, as is ſuppoſed in the Declaration, 


2 C— —— 


Hill. 1 1. Jacobi, inthe Common-Pleas. 


340. WHriTE and Moors Caſe. 


A Man did recover in an ation of Debt brought in the Common- 
.C 2A Pleas, and had Judgment , and afterwards. before Execution was 
taken forth, the Defendant'in the Neþt exhibiced an Engliſh Bill into 
the Court of Requeſts to overthrow the Judgment and to ſtay Executi- 
on, pretending in his Bill that there was a paro! agreement berwixt him 
and the other, that be ſhould not be charged with that Judgment nor 
the piyment.of the money. It was moved for a Prohibition in this calc, 
which was granted, by the Court, becauſe the Plaintifie there by practice 
did endeavour to ſubvert a Judgment given at the Common-Law.-- And 
in ſpeaking of this Caſe, the Court did very much condemn the courſe 
uſed in the Court of Requeſts in taking Bonds of the parties to perform 
their Decrees made there ; for it was Fil chat ſuch Bonds were againk 
Law, and ſo it had been oftentimes adjudged. 
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+2. Bulk, 11. Jacobi, in the Common-Pleas. 
341. Barowrn endGiraies Caſe. 


Parſon did Libel in the Spiritual Court for Tythes, and the ſiibſtra- 
A &ion of them; and grounded. his Libel upon the Stiture of 2 E.6. 
The Defendant alleage&that he was to be diſcharged from the paymenc 
of tythes, by reafon.of priviledge within the Statute of 31 H.$.ot Diſſo- 
lutions : and che Plafntiffe here had a Prohibition. And afterwards they 
were at iſſue here; Whether he ought to be diſcharged hy Priviledge or 
not; *and after iſſue joyned, the Plaintiffe in the Prohibition was Non- 
ſay: And thereuporithe Parſon bad a Conſultation, and proceeded in 
the Spiricual Court, and there obtained a ſentence ; and the ſentence 
thetewas, Thathe fhould recover the1ingle. damages, and the fame was 
ſetin certain; and #/teris that recuperet 'dwplicem valorem,” which was 
alſo by che ſaid ſentence let in certain. And it was reſolved m that Cafe 
by the whole Court, That a Prohibition ſhould be-granted grounded 
upon the ſentence becauſe the Spiritual Court in their ſentence did ex- 
tted the damages which was to be given by the Stature in that Court : 
and it was ſaid, That alchough che (entence there given be not exprelsly 
that he recover treble damapes, yet becauſe it did amount to fo much, if 
the words of the ſentence be-joyned together, It was directed that a (ſpe- 
cial Prohibition, in which the Statute and the whole matter 15 to be men- 
tioned; be-awerded. Aid in this.cafe it was agreed by the whole Courr, 
That the Statute of '2 £.6. for ſubſtraction of -Tythes meerly, doth not 
give any damages : bur if the Tythe be firſt ſer forth, and then they are 
ubſtracted, there becauſe che Parſon had once an intereſt in chem, he 
ſhall recoyer treble damages. And the principal Caſe was reſembled by 
Warburton Juſtice to the caſe of Waſte; that if the Jury give damages 
20). there rhe-Gourt ſhall. treble the damages and make the fame 60/. 
and ſo it was done in the principal caſe. 


—- Ge ee Hl ee, eto 


. Hill Jacobi, inthe Common-Þ leas. 


342. iGreye's Cale, 


a Man Libelted for Tythes in the Sj iritnal Court : the Deſendautt 
: allgacged a 224m Decinnenti, and therenpon had a.Prohibicion 
| Ea a4 


-. 
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146 (roſe and Stanhop's Caſe. 
and afterwards the Plaintiffe in the Prohibicion did not prove his ſupge. 
ſtion within fix months : and therefore the Court creed x Conte 
tion, becauſe the Law hath ippoieges a certain time within which time 
the ſuggeſtion is co be proved, Otherwiſe the Parſon ſhould be delayed 
and prejudiced in his Tyrhes;and ſoit was adjudged in Parſon Bugscafe, 
Mich-8.Jacobigin this Court. - . 1 


Hill. 1 1 Jacobi,in the Kings Bench. 
343- Cos: and STaxror's.Calc, 


A N aQtion of falſe Impriſonment was brought againſt the Defendant 
.and two other Juſtices of Peace of the County of 7ork, The De. 
fendamts juſtified the Impriſonment, by reaſon of theStatute of 1 A/.ccp. 
That it ſhould not be lawful for any maliciouſly and contumeliouſly to 
moleſt or diſquiet any perſon or perſons which are Preachers , or after 
ſhould be Preachers. And the Plaintiffe demurred upon the Plea in Bac 

nerally ; and two Exceptions were taken to the Pleading : 1: Becauſe 
the words of the Statute were miſrecited ; for the words of the Statute 
are in the disjundive, malicionſly-or comtmmelionſly : And the opinion of 
the Court was, that when the precedent & rea words disjunQive 
are all of one ſenſe, that the word(O-y) is all one with the copulative; but 
where they are of divers natures ( as by word or deed ) it is otherwiſe, 
The ſecond Exception was, That where the words were (by the greater 
partofthe Juſtices) the Recital was (by the better part of the Juſtices.) 
= -— tP_ theſe Exceptions , it was adjudged againſt the 
Plaintiffe. 


_— 


Paſch. 12 Tacobi, in the Kings Bench. 


344- Carrwxicut's Caſe. 


[Ln prayed a Prohibition; and rhe Caſe was this. e. lying 
fick upon his bed, made his Will; and afterwards faid unto his 
Executors named in the Will, 7 will,char B,fbalt have twenty pownds more, 
if you can ſpare it, And the Executor anſwered and ſaid, Yes forſooth : 

© no Codicil was made of the ſame Lepacie., And a Bill was preferred 
in the Spiritual Court for the Lagycie : whereupon the Executor prayed 
a Prohibicion, And it was holden by this Chun , Chat A 
| ure 
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- Court.hath not power to hold plea of thething Libelled for there in 
the Spiritual Court, yer it hath powerto limit the Juriſditions of other 
Courts; and if chey abuſe their authority, to grant a Prohibition. Vid. 
2 H.4:to. Bur it was doubted whether the Spiritual Court, as this caſe 
is, might'give remedy to the perſon for the Legacie : For the ſame nor 
being annexed to the Will by a Codicil, it was but fidei commiſſum: and 
' ſo the doube was, Whether the Spiritual Court might hold plea of it: 
For if they cannot hold plea of it,then in this caſe a Prohibition may be 
lawfully granted, although that this Court have not power nor juriſ- 
dichon of che thing it ſelf. The Court would be adviſed of it, and 
therefore it was adjourned. 


Fs 
— _— G—_— _—___ 
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+. Paſch. 12 Jacobi, inthe Kings Bench. 
| 345, Sir CaxisToener HEvDoN 5 Cale, 


all, Shepard 8& Smith brought an Aſſiſe of Novel diſſei/i» againſt 

AI Sir Chriſtopher Heydon, which, was tryed at the Alſiſes in Norfolk 
befote Sir The. Fleming Lord Chief Juſtice of Exg/and, and Juſtice 
Dedderidye, which was tound for the Plaintiffs, and Judgment was given 
for them in the Court of Common-Pleas. And thereupon Sir Chriſts- 
Heydox brought a Writ of Error in the Kings Bench ; and aſſigned 

for Error, That whereas the Judgment was given upon his own Con- 
fſion," the Judgment was entred , That the Plaintiffs did recover. per 
viſum Recognitorum Aſſiſe preditt. And after argument inthe Kings- 
Bench, it was adjudged by the whole Court, that the Judgment given 
in the Common-Pleas ſhould be affirmed ; notwithſtanding the Error 
aſſigned. And now to reverſe the Judgment given ia the Kiogs Bench, 
bebrought another Writ of Error in Parliament. Cook Chyet Juſtice ſaid, 
That the Clarks of the Chancery ought not to make.a-Wriz of Error to 
the Parliament, unleſſe they have the Kings licence.ſo to, do. Andit was 
apreed by the whole Court, that a Writ of Error lieth in Parliament up- 
on the Tranſcript of the Record, ' without bringing: of the Record it ſelf 
inParliament : For the Parliament is holden at che:Kings pleaſure, and 
may de diſſolved before the Errors be diſcuſſed ; and to the Record, ic 
cannot be broughe Ri } becauſe the Parliamenc. which is a 
wane once polleſled of it. 8'H.5, Error, 85. The fame Law 
inError upon a Jadgment given in /relaxd, 5 E.2.Error 89. where only 
the Tranſcript of the Judgment is removed ;.- For if the Record ir (elf 
ſhould be brought into. Zagland, it might be'thag before it came hither 
ſhall be drowned inthe fea ; and it is dangerous to commit a Record 


to 
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to the mercy of the winds and ſea,” And Error liezbto reverſe a Eine ug. 
on the Tenor of the Record : andit is not neceſlary-to bring the Fine 
it ſelf, becauſe there is not any Chirographer in this Courtto examing 
it. - At another day/the ſame Term, George Crook, and Noy took five 
Exceptions tothe ſaid Writ of Error: the firſt was, Becauſe the Writ 
doth recite the Judgment ro be in Afi/.capt.corem T ho. Fleming Capital, 
7uſticiar. ad Placita, & fohannem Dodaeridge milit. unnm fuſtic. ad 
Placit. coram nobis tent. And the Exception was, becauſe that this latter 
addition was not to them both. Dodaeridge Juſtice held, that.the ſame 
was no good Exception to abatethe Writ of Error, becauſe the omiſſion 
is only in the addition of Honour which is ſurpluſage, and the Perſon is 
certain, and his power appears to take the Aſſiſe : and that Exceptions 
not in point of juriſdiction, but of denoting of the perſon ; and there- 
fore is like the Caſe in 19 Eliz. Dyer, 356. which is a ſtronger Caſe, and 
6 F.*.Dyer 77. Hatghtenand Cook, contr. Bat (ook Juſtice did agree 
with Doaderidge, that the addition of the ſame was but ſurpluſage, and 
that the Writ had been well enough without it. {ook Chief Juſtice held 
the contrary : For then he varieth from their Commiſſion , which is 
theirauthority ; but if it had been left out in their Commiſſion, then 
the Writ had been good enough. - And he ſaid,that when a.man meddles 
with a thing which 1s but ſurpluſage,which he needed not to do, he myſt 
recite the fame ſubſtantially, otherwiſe his plea will bevitious, (4-pe, 
Palmers caſe. And when he maketh 7ho.F NE apir.? uſtic.ad Placia 
indefinitely, he varieth from the truth : for theſtile 1s, *7 ho; Flewing 
4 apit.?uſtic.ad Placita coram Rege tent, Hawghron Juſtice acc* and he 
aid,that ineveryWrit of Error which is toremove a Record three things 
ought to'be expreſſed. -1. Merſtion is to.be made. before what-pesſon it 
was taken, as the book is1n28 H.6.11. 2. It'is to mention betwixt 
whom it was, 9 H.6.4. - 3. The manner of the caption is ta be menti- 
oned, whether by Writ or withour Writ, 2 &.3. 2&3, and this Writ 
faileth in the firſt of them, therefore he concluded that the Y.Yrit ſhould 
abate. Cook, Chief Juſtice was ofthe fame» opirijon , and agreed that 
Mifnoſmer and variance are not to be favoured; if they be not-ſubſtan- 
tial and eſſential, que ant eſſe rebws: and he faitl chat the variance in 
this caſe is of fuch natare ; For in many Recards yer extant, and in the 
time of King H.3, itisto be found, that the Chief Juſtice of England 
did fit and give Judgment in-the Common-Pleazand-:in the Exchequer 
and fo theti'Capiral.7uſtitiad'Þlatitaieroo general; becauſe he' might fir 
and give Judgment in any ofthe faid Courrs.>Elieſecond'Exception was; 
becauſe that the V'Vrit ſaith,\ Aſi/a capra, &61and doth notfay per breve, 
nor ſing breve, nor doth-fay' (ceundum legem” &' conſnetudinem, &c. For 
in 43 Eliz. in the Caſebirwia'(romnelland Andrews, it:was adjudged 
not good'ro ſay, ThatſitehaniAtion cameinto the Commor2leas-out 
of the Country; and doth got thew that ix came by adjournment, or by 
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Certiorars, Or Mirtimus, To which it was anſwered by D | 
@ «that Ale 1s 


cellor for the Plaintiff, that it is a ſtrong intendmenc 


taken per breve, and therefore it needed not to be expreſſed, becauſe it is 
oxencra.and Got ial Afſiſe. rook Juſtice. The Exception is F . 
for it is ſo general, that it cannot be intended which Aſſiſe it was : For 


& Ma. Dyer 164: 2 Elijz. i Dyer 173. & 180, 28, H.6, 1148 12, 
The fourth Exception was, becauſe it doth not ſhew the place: of the * 
Caption of this Aſliſe, but ſayes generall is Com. Norfolk, 'Hanghton 
held that rather to. be examinable in the Parliament then here. The laſt 
Exception was, becauſe the VVrit is dire&ed to Cook, Chief Juſtice, that 
he certifie the Record /6 igillo ſu : whereas it was ſaid the Record it 
ſelf, was to come in Parliament, and there.a Tranſcript thereof is to be 
made, and the Record to be remanded.” Y. 22 E: 3. 23 Eliz, Dyer 357+ 
1'H.7. 29. againſt the Book of Entries 302. «To which it was anſwered, 
Thatitis at Te pleaſure of the Parliament to have either the-one or the 
other, 22 E.3.3. 8 H.5.,Error 88. To which Cook,agreed. And note, 
that upon this YVrit of Error a S»perſedeas was fraudulently procured, 
and a V Vrit of Attachment-iſlued forth againſt Beconwhoprocured it ; 
And the Swuperſedeas was diſallowed, becauſe that another Swper/ede.rs 
was granted-in the firſt YVrit of Error, And a min can have bur one 
Superſedeas. But the Queſtion in this Caſe was, Admirring that the 
VVrit of Errorbe good and not 4bateable; If the ſame be a Smper/edeas 
in it ſelf > And-the Court doubted of that point : For Cook Chief Juſtice 
id, Thar he. bad viewed 26 os 37 V Vries of Ecror which were brougl 
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in Pailiament where the fiſt Judgment was diſaffirmed; and bur ons 
where rhe Judgment was affirmed ; and that is in 23 Eliz. Dyer 357, 
the Reeot of which cannot be found: Et quod in praxi oft 5n tatum,in 
1u#t ft ſufpefine, "The Books where Error was brought in Parliament 
are £334 &40 intheold print. 22 E343. 42 AlF- pt. 22.'9 H.5.22. 
1 H:7.29. 23'Eliz. Dyer 375-, And it ſhould' be miſchievous for dela A 
for a Parliament is onlyrohe ſummoned attheKings pleaſure. Hawghtyy, 
| idge and (ook, held cleerly, That this VVrit of Error was a $,. 
peaſedeas mn It ſelf, and rhat upon the Book of 8 E. 2. Error 88. & 
1H. 5.19; 'whete it is faid, Thar the Juſtices did proceed to Execution 
after hefud ent affirmed in' Parliament, and therefore ex conſequen;e 
ſequitur not before : And therefore the VVrit of Error is a Saperſedea, 
that they cannot proceed. Bur there is no Preſident of itin the Regiſter, 
but a $cire facias, fo.50. And the Court held, That if a Swper/edeas be 


- 


once dravited-and determined in defaulc of the party himſelf,that he ſhall 
never have another Superſedeas > but otherwiſe i it fail by not coming 
of the Juſtices. Alſo [ok Chief Juſtice held, That by this VVrit of 
Error in Parliament Sir CRIISy Heydon could not have the effe& of 
his ſuit, becauſe it is to reverſe a Judgment coram Rege, and ſo the Judg. 
-ment'given in the Common-Pleas ſtands firm, and Sir C iſophe 
Heydon is put to a new VVrit of Error m this Court : for the Judgment 
inthe Kings Bench is, ?udicium affirmerur, &ſter in ployo robore & of- 
feftw : And iris not asthe Judgment is in 20 E.4 44: fudicium fer in 
eternum. And ſo that not being the fundamental Judgment, the Reverſal 
thereof is but the beginning of another ſuit, 38 H.6.3. And admit that 
the V'Vrit of Error be a S»per/edeas for the econd Judgment, yet itis a 
© Queſtion whether it ſhall be for the firſt which is -not touched by the 
VVrit: And whether they may grant Execution upon it or not. Vide 
13 E. 4.4: 43 E.3.3.8 H.7.20. And therefore the Court adviſed Sir 
Chriſtopher Heydon to ſue unto the Kings Majeſty by Petition to have a 
new Writ of Error , for without Petition he cannot have the Writ, 
22 E.z 1:8 E.2. Error 88. And the Juſtices gave him warning to do it 
in time convenient, otherwiſe they would award- Execution if they did 
perceive the ſame to be meerly for delay,according to the Caſesin 6 H 7. 
& 8 H.7. And afterwards the Parliament being upon a ſudden diſſol- 
ved without any thing donetherein, Execution was awarded, 


— 
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Paſch, 12 Iacobi,in the Kings Bench. 
346. - . BLiThMan and Martin's Cale. 
| vom nme brought an Adtion tipon the Caſe againſt Aarti» upon 
ſ: 


an sf ſawppt, and. recovered., And it was moved, ' That __ he 
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Conſideration which was the Cauſe of the Aion was againſt Law, that 
che Judgment might be ſtayed. For the Plaintiffe did a the ame 
tobe in conſideration, Thar if the Plaintiff being Goaler of ſuch a Priſon 


| in Devonſbire, would deliver one who was in Execttion fot: Debt, he 


iſed to give him Twenty pounds : And he alleadged i» fao, that 
[did deliver him, the Debt not being ſatisfied : And becauſe the Con- 
fideration was to do a thing which was againſt the Law, the opinion of 
the Court was that it was void, and that the Plaintiffe ſhould not have 


Judgment. | 
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Paſch. 12 Jacobi, inthe Kings Bench. 


347- SyErLOE's Caſe. 


3 Herloe bt an Ation of Aſſault and Battery, and declared Q od 
the Defendant verberavit : And did not ſhew certain, nor, al. 
leadge preciſely in his Declaration, That the Defendant did beat him; 
Exception was taken unto it : For there is a difference betwixt a Decla- 
ration in an Ejeftione Firme, Debr, and this Aftion ; for in thoſe Aftions 
ſuch Declaration is good, but not in this Action. And to prove the ſame, 
one Sheriffe and Bridgs Caſe in 39 Eliz. was cited, where ſuch Decla- 
ration was adjudged void. But yet the opinion of the Juſtices was, 
That the Declaration was good enough notwithſtanding the ſaid Judg- 
ment in 39 Eliz, | 


— uk 
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Paſch. 12 Iacobi, in the Kings Bench. 
348. Grusn's Caſc. 


] T was moved in Arreſt of Judgment upon iſſue joyned 3nter Mathia m 
Grub , and in the Venire facias he was called Matheum Grub. And 
Cook Chief Juſtice faid, That the YVenire facias was vitious : but becauſe 
that the Jury did appear upon the Habeas Corpora, the Trial was well 
enough. 


P aſ/b. 
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13 ( laydon and Sir ftrom Horſey's Caſe. 
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349: J Crook and AvtziN's Caſe. 


C Rook Merchant brought an Action upon the Caſe againſt eLverine 
for ſpeaking theſe words, viz. Ar.Crook came into Cornwal with 
a blue Coat : but now he hath gotten much wealth by trading with Pirats, 
and by eeſenieg ty tale of Pilchers, and by Extortion, And Cook Chief 
Juſtice ſaid, That the Law giveth no fayous to thoſe verbal Ations, and 
we ſee there is not any ſuch Attion brought in our old Law-books. And 
therefore he ſaid, Words ought to be certain : And he examined the 
words in this Caſe by themſelves ;- and faid, That the firſt words are not 
aQionable, becauſe they are not material ; And the other words ( 5 
rrading with Pyrats) ate'too general; for an honeft man mighe trade 
with rho gems knowing him tobe a Pyrate, and ſo no damage miphe 
cone to Him. But as to the other words 'he'gave no opinion. ' | 


4 f Paſch. I'2 Facobi, mn the K 1hgs Bench. 
"350. CLarpon & Sir Taxon Hoxszr's Cale. 
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(om brought an Aion upon the Caſe againſt Sir Zerom Horſey 
for ereting of a houle in a certain place called R:ſborowgh. Common: 
and alleadged in certain, That every one who had Common in R:ſborough 
pred.&c. and did notalleadge, 'That the Common is in the Mannor of 
Risborongh : But he declared, That there is ſuch a Cuſtome within the 
Mannor of Rirborough. And the opinion of the Court was, That the 
Declaration was good, becauſe there is but one Ri4boroxgh alleadged, 
and therefore of neceſſity « muſt be meant de Adanerio. 
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Paſch.'i a Tacobj, inthe Kings Bench. 
351, TheCLotaworkeks of Iersgwick Cale. 


He Maſters and Wardens of the Clothworkers of 7pſwich in the 


County of S»ffo/k,, brought an Aion of Debt for 31. 13*. 49. 
| againſt 


SER: erarirorhe.., . Aft 4 


The Clothworkers ef Ipſwich Caſe, 253 
oo D. and declared, That the King who now is had incorporated 

em by the ſame name,c+c. And had granted unto them by Charter, 
Qued nullus exerceat arrem ſive occupationem in aliqua ſhoppa, domo ſive 
camera infra villam predi. of a Clothworker or Tailor, niſs ante eos vel 
duos corum probationem faceret quod Apprentic. fuit _ [pacium 7 an- 
yorum, & per eos five duos eorum fit approbat. ſub pena 3\. 13+. 49. 
pro qualiber ſeptimand qua exerceat preditt. artem contra hanc conſt ituti- 
exem. And layed 5n fato, That the Defendant had uſed the Trade of 
a Tailor for the ſpace, &c. againſt &-c. The Defendant pleaded, That 
he was retained in ſervice with one Mr. Pennel Gen: of Ipſwich, and had 
been an Apprentice for the ſpace of ſeven years ix tal; loco, 5c. And that 
he made garments for his ſaid Maſter and his wife and their children, 
infra &c. ©” ages exercirio eft eadem exercitio arts which is ſuppoſed 
by the Plaintiffs in their Declaration. Upon which the Plaintiffs did de- 
mur in Law. Gold/mith for the Plaintiffs, That the Plea in Bar is void : 
For every Plea in Bar ought to confeſſe and avoid, traverſe or deny that 
whichis alleadged in the Plaintiffs Declaration : But this Plea in Bar had 
not done any of them, and therefore was void : For the exerciſing of the 
Trade which he hath confeſſed in his Bar, cannot be intended the ſame 


. matter with which the Plaintiffs have charged him in their Declaration, 


and therefore it is no good baratal!: And to prove the ſame, vide 
14 H.6.2.35 H.6.53. 12 H.7.24. 27 H. $8.2. Sir Robert Hitcham for 
the Defendant: And' he held that the matter is well confeſſed and 
avoided ; becauſe that uſage which he hath confeſſed in the Bar is co- 
lourable the ſame uſage with which the Plaintiffs have charged him in 
their Declaration. As in a Writ of Maintenance, the Defendant ſaith 
That he was of Councel with the party, being a Serjeant at Law, ec. 
which is the ſame Maintenance which is ſuppoſed by the Plaintiffe - 
vide 28 H.6.7. & 12. 19 H.6-30- 18 E.4.2, 36 H.6.7, Alfo be faid, 
When a Declaration is general,the Defendant need not traverſe, 1 E.4. 
9.2 £.4. 28. And further he faid, That the Statute of 27 Eliz. cap.5. 
of Demurs helped that defect, for that iris but only in matter of form. 
But the Juſtices did not argue that point : But the Queſtion which they 
made was, Whether the Conſtitution or Ordinance were lawful or not: 
And as to that it was holden. by the whole Court, That the faid Ordi- 
nance was unlawful : And it was agreed by the Court, That the King 
might make Corporations, and grant to them that they may make Ordi- 
nances for the ordering and government of any Trade; but —_—_ 
camper make a Monopoly, for that is to take away Free-trade,whic 
is the birthright of every Subjet. And therefore the Caſe was in 2 H. 
5.5. in Debt upon a Bond upon Condition, That one ſhould nor uſe his 
Trade of a Dyer in the Town where the Plaintiffe did inhabit for one 
year: And there ſaid, That the Obligation was void, becauſe the Con- 


dition was againſt the Law ; And he ſwore (by God) if che Plaintiffe 
were 
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were preſent, that he ſhould go to priſon till be had paid a Fine to the 
King: Yet regularly, Modus & Conventio Vincunt gw. . 2. It was 
reſolved, That although ſuch Clauſe was contained in the Kings Letters 
Patents, yet it was void : But where it 4s either by Preſcription or by 
Cuſtome confirmed by Parliament, there ſuch an Ordinance may be 
good ; Qnia Conſnerudo Legalus plus valet quam Conceſſio Regalis. The 
King granted unto the abbot of #whirny the Cuſtody of a Port which 
is as it were a Key of the Kingdom; and therefore the Grant was void 
" and ſo adjudged : And ſuch Grants are exprelly againſt the Statute of 

9 E 3.cay.1, And the Charter granted by King _ the 8. to the 
Phyſitians of London bath the-ſame Clauſe in it : But if it had not been 
confirmed by AR of Parliament made 33 H. 8. it had been void. The 
King granted unto B. that none beſides himſelf ſhould make Ordnances 
for Battery in the time of war: Such Grant was adjudged void. Br 
if a man hath brought in a new Invention and a new Trade within the 
Kingdom, in peril of his life and conſumption of his eſtate or ſtock, +, 
orif” a'man bath made a new Diſcovery of any thing, In ſuch Caſes the 
King of his grace and favour, in recompence of his coſts and travail, may 
mM by Charter unto him, That he only ſhall uſe ſuch a Trade or Tra. 
que for a certain time, becauſe at firſt the people of the Kingdom are 
ignorant, and have not the knowledge or skill to ufe it : But when that 
Patent is expired, the King cannot make a new Grant thereof : For 
when the Trade is become common, and others have been bound Ap- 
prentices in the ſame Trade, there is no reaſon that ſuch ſhould be for- 
biddento uſe it. And Cook Chief Juſtice put this Caſe : The King 
granted to B. That he ſolely ſhould make and carry Kerſies out of the 
Realm ; and the Grant was adjudged void , which Crook, conceſſi. 
-3. It was reſolved, That this Charter was void, becauſe of the words,viz. 
Nis ante eos vel duos eorum probationem fecerit, &c. And therefore it 
was conſidered what proof ſhould be ſufficient for the party : And asto 
that it was agreed, That the preof cannot be upon Oath ; for ſuch a 
Corporation cannot admidiſter an Oath unto the party : And then the 
proof muſt be by his Indentures and Witneſſes ; and perhaps the Cor- 
poration will not allow of any of them : For which the party hath no 
remedy againſt the ſaid Corporation, but by his Aion at the Com- 
. mon Law; and in the mean time he ſhould be barred-of his Trade which 
is all his living and maintenance, and to which he had been Apprentice 
for ſevenyears. Another reaſon was given, becauſe that by this way they 
ſhould be Judges in their own canſe, which is againſt the Law ; And 
the King cannot grant unto another to do a thing which is againſt the 
Law. And afterwards 774. 12 7acobs, Judgment was entred, 20d 


Lnerentes mihil capiant per Billam . And Judgment was then given for 
the Defendant. 


. Paſch. 
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Paſch. 1 2 Iacobi, inthe Kings Bench. 


352. Linstrand AsaTon's Calc. 


L #7 brought an Aion of Debt againſt «£40 upon a Bond, the 
Condition of which was to-perform an Award. The Defendanc 
fid that the Award was, That the Defendant ſhould ſurceaſe all ſuits 
depending betwixt them, which he had done: The Plaintiffe in his 
Replication ſaid, That the. Arbitrators made ſuch Award «t ſupra , 
= alſo that the Defendant ſhould pay unto the Plaintiffe 251. at 
the houſe of ( S. ab/que hoc , that they made the other Award only. 
Upon which the Defendant did rejoyn and ſaid, That well and true it is 
that they made thoſe Awards, &c, But they further awarded:that the 
Plaintiffe ſhould releaſe unto the Defendant, which he: had not done. 
And upon the Rejoynder the Plaintiffe did demur in Law. And the 
opinion of the Court was without queſtion, That the Plea was a de- 
parture, 19 H.6.19. But it was argued by Fixch, That the Replication 
was inſufficient : For the Plaintiffe ought not to have traverſed, as this 
Caſe is, becauſe that a man ought not.to traverſe a thing alleadged by 
Implication, but ought to traverſe that which is nn x de fatto, upon 
which there may be an iſſue joyned. And to prove the Traverſe void, 
the Caſe in 11 H.6.50. was put : But the Exception was not allowed by 
the Court. Another Exception was taken, becauſe the Award it ſelf 
was void, becauſe it was to do a thing upon the Land of anether man, 
which he might not lawfully do.: And although the Arbitrators mighe 
award him to do the thing which is inconvenient, yet they cannot 
award him to do a thing which is impoſſible and againſt che Law: as in 
17 E.4,5. Twowere bound to ſtand to the Arbitrement of ?. S, of all 
Treſpaſſes ; who awarded that the one ſhould pay unto the other 4/. 
and that he find Sureties to be bounden for the payment of it. And by 
the opinion of the Juſtices the Award was void, becauſe he could not 
award a manto do that which did not lie in his power, and he hath no 
means to compel the ſtranger to be bound for him. But che opinion of 
the whole Court was againſt Finch:For firſt,the mony is to be paid apyd 
domam 7.S. and not in domo ; And it might be, for any thing that ap- 
peareth, that the ſaid Houſe is adjoyning to the High.way, ſo as every 
yonger might lawfully come unto it, although be might nor come into 
it without being a Treſpaſſor : But admit it be not adjoyning to the 
High-way, yet he might come as neer unto the-houſe as be-could, or he 
wight get leave to come thither. Secondly, It was reſolved, That al- 


though 


256 © "Dockwray and Beals C*e: 
though the Award was void as to that part, yet for the reſidue it ſtood 

ood, and therefore for not performance of the ſame the Bond is for- 

ited. AS if F. be bounden to perform the Award of 7.$. for White- 
Acre, and that he award: that I enfeoffe another of White-Acre, and 
that he give unto re Ten pounds : If T tender unto him a Feoffment of 
White-Acre, and he refuſeth ir, and will not give to me the 10!, I ſhall 
have an Action of Debt upon the Bond as it is adjudged in Osbor»'s Caſe 
C.10.par.131. The ſame Law, If ?.S. and ?.N. ſubmit themſelves unto 
che Award of 7.D. who awardeth thatf.S. ſhall ſurceaſe all ſuirs, and 
procure ?.N; to be bounden with a ſtranger,” and make a Feoffment of 
his Mannor of D. which is a thing out of the Submiſſion : In tha caſe 
there are three things enforcing the Arbitrement; the firſt is only good, 
the ſecond is againſt the Law, and the other is out: of the Submiſſion : 
yet being in part good, it ought to be performed in that, otherwiſe the 
Bond is forfeited. But this Caſe was put : If 7. be bounden to ſtand 
"to the Award of A. ita quod it be made de & wper premiſſis, and after- 
wards A. maketh an Award but of part of the premiſes, there it is void 
in all, becauſe it is not according to the authority given unte him. And 
afterwards in the-principal Caſe Judgment was given for the Plainriffe, 
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Paſch. 12 Jacobs, in the Kings Bench. 
353- Dociwrar and Bears Caſe. 


I an Eſſex Jury, The opinion of the Court was, That Wood will 
paſſe by the name of Land, if there be no other Land whereby the 
words may be otherwiſe ſupplied. Alſo it was agreed, That the Tenant 
for Years might fell Underwoods of 25 years growth, if the ſame hath 
uſed to be felled. 


Ire 
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Paſch.1 2 7 acobi, inthe Kings Bench. 


334. WroTEesley and CanDlsns Caſe. 


| *noorges Wroteſley did recover Dower. 6 Jace; in the Common- 
Pleas; in which Writ ſhe demanded rerriam partem Manerii de D. 
cum pertinacits, Nec non tertiam parrem quarnndam terrarum jacent. it 
Hevelan. And upon Ne #nque ſeiſe que Dower the parties were at iſſue, 
and the Yenire facias awarded de Hovelas : And it was found for the 

Plaintiffe, 
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Plaintiffe, and Ju t was given for her. And Candiſs the Defendane 
brought a Writ of Error in the Kings Bench ; and afli for Error, 
That it was a Miſ-trial : For that the YVenire facias ought to have been 
de Manerio, and not of Hovelan, 6 H. 7.3. 11H. 7.20, C.6. par.14, 
19 H.6.19. 19 E.4. 17. Yet the Councel of the Defendant —_ ; 
That the Trial was good for the Land in Hovelan : Andit being found 
that the Husband was ſeifed of the Mannor of D.that now the Trial was 
good for the whole. 


Paſch. 1 2 Jacobi, in the Kings Bench. 


355: CowLzy and Lecar's Calc. 


(O29 brought an Audita querela againſt Legar, and the Caſe was 
this: Cowley and Bates bound themſelves in a Bond of 200], jointly 
and ſeverally to Legar ; And afterwards 6 Zacobs, Legat brought an 
ation of Debt upon the Bond againſt Bates, and had Judgment ; and 
7 facobi the ſaid Legat brought Debt againſt Cowley in the Kings Bench 
upon the ſame Bond and obtained Judgment ; and afterwards he ſued 
forth Execution upon the firſt Judgment by E/egir, and had the Land of 
Bates,who was Tenant thereof only for another mans life,in Execution; 
and afterwards he took forth a Capias ad ſatisfaciendum againſt (owley 
upon the Judgment in the Kings Bench : And thereupon Cowley brought 
an Audita querela, containing in it all the whole matter. And the opi- 
nion of all the Juſtices was, That the Andita querela was well brought, 
And firſt it was holden, That when a man may plead the matter in bar, 
he ſhall not have an Axdira qzerela upon the matter, becauſe it was his 
lacheſs that he did not take advantage of it by way of plea. But ſecondly 
in this Caſe it was ſaid , That he could not have pleaded the ſpecial 
matter; and therefore as to that point the Axdita querel/a was well 
brought, But the onely doubt in the Caſe was, Whether Legar the 
Defendant might have a new Execution by Capias ad ſ[atisfaciendum, 
after that he had Execution againſt one of the Obligers by Zlepit : and 
the doubt was, becauſe the Judgments upon which he grounded his 
Executions were given at ſeveral times,and in ſeveral Courts,and againſt 
ſeveral perſons : For it was agreed by the whole Courr, "That a (apias 
doth noc lie after Execution ſued by Elegir againſt the ſame perſon; bur 
after a (apias an E legit is grantable : And the reaſon of the difference 


is, becauſe upon the prayer to have an Elegir, it is entred inthe Roll, 

Elegit ſibi executionem per medictatem terre, ſ0 as he is eſtopped by the 

Record to have another Execution ; but upon a (api:s nothing at aj 
Ll ; 


$ 
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is encred upon Recotd. Yet Cook, Chief Juſtice ſaid, That it is the com. 
mon practice of a good Attortiey to deferre the entry in the Roll of 
Execution upon an Elegir, until the Sheriffe hath retorned it ſerved ; 
And in fuch cafe it was agreed, That if the Sheriffe retorn upon the 
Elegir,Thatthe party hath not Lands,ce.chen the party may take forth 
a { apias, Alſo the Elegir is in it ſelf a fatisfatory Execution ; and by 
the Common-Law a man ſhall have but one Execution with f(atisfaQion. 
And therefore at the Common-Law, if after Execution the Land had 
been evicted, the party had no remedy : And Cock ſaid, If part of the 
Land be evicted , the party ſhall not have remedy upon the Statute 
of 32 H.8-cap.5. to which Crook Juſtice agreed. And the Court held it 
to be no difference, alchough that the Judgments were given in ſeveral 
Courts againſt perſons ſeveral, and gt ſeveral times, and where it is but 
one Judgment againſt one perſon. Yide the Caſe 43 E. 3. 27. where in 
Debt the Defendant aid, That the Plaintiffe-had another Aion for the 
ſame Debt depending in the Exchequer by Bill, Judgment, &-c. And by 
Mowbray and Finchaden cleerly it is a good plea, although it be in an. 
other Court : And Dodderidge Juſtice ſaid, That in the firſt cale the 
ſaid Legar might ſue the ſaid Cowley and Bates feverally, and after 
Judgment he might chooſe his Execution againſt which of them he plea- 
ſed : But he could not have Execution by Elegit againſt them both, 
And therefore he ſaid, That although there be an Eviction of the Land, 
or that the Judgment be reverſed by Error after that he hath Execution 
againſt one by Elegir, yet Legar could not have Execution againſt the 
other : for by the firſt Execution he had determined his Ele&tion, and 
he could not ſue the other: which (ok agreed. 


——_— 
| —  — 


Mich. 1 2 Lacobi, inthe Kings Bench, 


356. Fox and Mencatr's Calc. 


JN a Writ of Accompt brought in the Court of 707k, the Plaintiffe 

had Judgment that the Defendant ſhould accompt : And upon that 
Judgment the Defendant in the Court there brought a Writ of Error 
inthe Kings Bench. And it was adjudged, That no Writ of Error lay in 
thatcaſe, becauſe the Judgment to Accomprt is but the Conveyance, and 
the Plaintiffe hath not avy benefit until he be ſatisfied by the Award of 
the Auditors; for upon their Award the final Judgment ſhall be 
given, | 


Mich.. 
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Mich. 12 Iacobi, in the Kings Bench, 


357: The Biſhop of SaitsBurY's Caſe. 


JT was bolden in this Caſe, That if a Biſhop, Parſon, or other Eccleſi- 

aſtical perſon do cut down Trees upon the Lands, unleſs it be for Re- 
parations of their Eccleſiaſtical houſes; and do or ſuffer to be done 
any delapidations : That they may be puniſhed for the ſame in the 
Eccleſiaſtical Court, and a Prohibition will not lie in the Caſe ; and that 
the ſame is a good cauſe of deprivation of them of their Eccleſiaſtieal 
Livings and Dignities. But yet for ſuch Waſtes done they may be 
ay” puniſhed by the Common Law, if the party will ſue there, Vide 
2 4.3, 


——— 


ko 


Trin. 13 Iacobi, in the Kings Bench. 


358- Prartand the Lord NogTa's Caſe 


Man was diſtreined by the Bailiffe of the Lord North, for 205. 
impoſed upon him in the Court-Leet for the erecting and ſtoring 
of a Dove-Cote :- And it was ſaid, That it cannot properly be called a 
Nuſance, but for the deſtroying of Corn, which cannot be but at certain 
times of the year : And therefore it was conceived, That the party who 
was preſented might traverſe the Nuſance to be with his Pidgeons ; and 
it was faid that a man might keep Pidgeons within his new houſe all che 
year, or put them out at ſuch a time as they could not deſtroy the corn : 
And Cook Chief Juſtice ſaid, That there is not any reaſon that the Lord 
ſhould have a Dove-Cote more then the Tenant ; and he asked the 
Queſtion, where the Statute of E.2. ſaith, nquiratur de Dove-Cotes 
erected wichout Licence, Who ſhould give the Licence > Ad quod non 
fuit reſponſum, In Mich.Term following the Caſe was argaed by Dam- 
port, who faid, That the erecting of a Dove-Cote by a Freeholder was 
no Nufance : For a Writ of Right lieth of a Dove-Cote, and in the 
Sayer itis preferred and named before Land, Garden, cc. But he 
chat there was a fatal defe& in the Plea ; which was, That the Pre- 
ſentment at the Leet was, That Prat had ereted a Dove-Cote unlaw- 
fully, and did not ſay ad commune nocamentay, as it ought to be, other- 
wiſe it is not preſentable in the Leet: And therefore although ir was 
otherwiſe in the Plea, That it was ad commune nocument ww, the ſame did 
not help the defeRive Preſentment. 
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Mich. 10 Jacobi, inthe Common Pleas. 


359. Greenway and BarKEk s Caſs. 


PEcwixt Greenway and Barker, It was moved for a Prohibition to the 

Court of Admiralty ; and the Cauſe was for taking of a Recogni- 
ſance in. which the Principal and his Sureties, his heirs, goods and lands 
were bounden : And it was in the nature of an Execution at the Com- 
mon-Law ;:and thereupon they in the Admiral Court made out a War- 
rant toarreſt the body of the Defendant there. Dodderidge Serjeant ſaid, 
Thar it was not a Recogniſance at the Common-Law, bur only a Stipu- 
tation,in the nature of a Bail at the Common-Law ; and he ſaid, Thatit - 
was the uſual courſe to pledge goods there in Court to anſwer the party 
if ſentence were given againſt him. Xzchols Serjeant : They cannot 
take a Recogniſance; -and by the Civil Law, if the party render his body 
the Sureties are diſcharged;and Execution ought to be only of the goods, 
for the ſhip is only arreſted ; and the Libel ought to be only againſt the 
ſhip and goods, and not againſt the party, 19 H. 6.acc*. And afterwards 
Dr. Steward and Dr. 7ames were deſired by the Court to deliver their 
opinions what the Civil Law was in this Caſe: and Door Steward 
ſaid, He would not reſt upon the Etymologie of the word ; for if it be 
a Recogniſance, Bail, or Stipulation, it is all one in the Civil Law; and 
in ſuch caſe he ſaid by their Law Execution might be againſt the ſureties, 
And he argued, 1. Thatex neceſſitate it muſt be agreed that there is an 
Admiral Court. 2. That that Court hath a Juriſdiction : And by a 
Statute made in Heyry the 8. time, and by another in the time of Queen 
Elizabeth, divers things as Appeals, c. were triable by rhe Civil Law, 
And he ſaid, That every Court hath his ſeveral form of proceedings ; 
and in every Court that form is to be followed which it hath antiently 
uſed : And as to the proceedings he ſaid, That firſt they do arreſt the 
go0ds-; 2, That afterwards the party ought to enter Caution, which is 
not a Bond, but only a Surety or Security, which doth bind the parries : 
And he ſaid, That the word Heredes was neceſſary in the Inſtrument, 
For for the moſt part the Sureties were ſtrangers : And he ſaid, That 
Court took no notice of the word ( £xecuters) and therefore the word 
Heredes is uſed, which extends as well to Executors and Adminiſtrators 
as to Heirs : And hefaid, That upon a Judgment given inthe Court of 
Admiraltie, they may ſue forth an Execution of it in forein parts, as in 
France, &c. And he faid, That if Contracts be made according to other 
Laws, the ſame muſt be tryed according to the Law of that Lynn 
WHACTe 
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the Contra& is made. Dr. James ſaid, That in the ſame Court there are 
two manners of proceedings; 1 The Manner, 2 the Cuſtoms of the Court 
ace to be obſerved. And he ſaid, that Stipulation ought to be in the Court 
by coertion, which word is derived (a ſtipite) by which the party is cyed 
(as he ſaid) as a Bear to the ſtake, or as Vlſſes to the Maſt of the ſhip. 
nd he faid, In a Judicial ſtipulation four things are conſideradle : 
1, The Judicial Siſtem ; 2, Reparratum habere ; 3, 7udicarum ſolvere; 
4. De expenſis [olvendis,as appeareth in Fuſtinians Inſtitutes cap.de Sats/- 
dationibus : For Satwdatio and Stipulartio are all one in the Civil Law, 
And after Cook Chief Juſtice ſaid , That it ought to be confeſſed that 
there hath been a Court of 4 dmiralty ; 2. That their proceedings there 
ought to be according to the Civil Law. And he obſerved four things, 
1. The Neceſlity of the Court, 2. The Antiquity of it, 3. The Law by 
which they proceed, and laſtly the Place ro which they are confined. 
And as to the neceſſity of the Court he ſaid, That the Juriſdition of 
that Court ought to be maintained by reaſon of Trade and Trattique 
betwixt Kingdom and Kingdom ; for Trade and Trathque is as it were 
the life of every Kingdom. 2. A mans life is in danger by reaſon of traf- 
fique, and Merchants venture all their eſtates; and therefore it is bur 
reaſonable that they have a place for the trial of Contracts made upon 
the Sea by them or their Fators, And for the Antiquity of the Court, 
v.fE.1.fiz.t' Annuity. 7 R. 2. t treſpas in Statham. And o long as 
there hath been any Commerce and Trafftique by this Kingdom, fo long 
there hath been a Court of Admiralty. 3. He ſaid, The Court of Admi- 
ralty is no Court of Record in which a Writ of Error lieth, 37 H.6.ace. 
4. He conſidered the place : And that he faid was of —\ ſuper altum 
mare only, as appeareth by the Stat.of 13 R.2. And he ſaid, That all the 
Ports and Havens within E gland are infra corpm Comitatns; and vouch- 
ed 23 H.6.& 30 H.6. Hollands Caſe, who was Earl of Exeter and 
Admiral of Eng/and: who becauſe he held plea in the Court of Admi-- 
ralty of a thing done infra Portam de Hull, damages were recovered 
againſt him of 2000l, And he ſaid, That if the Court and Civil Law 
be allowed, then he ſaid the Cuſtoms of that Court ought to be allowed; 
and he ſaid, That the Cuſtome of the Civil Law is, That in no caſe the 
Surety is chargeable, when the Principal is ſufficient : And he agreed 
with the Do&tors, That the word Heredes ought to be in the Stipulati- 
on, becauſe thoſe beyond the Seas did not take any cognilance of the 
word Execstors. Allo he faid, That they may take the body in Executi- 
on, which are for the moſt part the Maſters of the ſhips and Merchants, 
who are tranſexntes, and therefore if they could not arreſt their bodies: 
they might perhaps many times loſe the benefit of their ſuits, But he ſaid 
that in no caſe they might rake forth Execution upon Lands. And he. 
faid, That if a Contract be made in Pars in Fraxce, it ſhall be tryed ei. 


ther by che Common Law, or by the Law of France : and if it be _ 
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here,then thoſe of Fraxce ſhall writeto the Juſtices of Eng/andjand ſhalt 
certitie the ſame unto them. And he ſaid, That in Sir Robers Dadley'; 
Caſe it was allowed for good Law ; where a Fine was levied and ac. 
knowledged in Orleaxce in France, which was certified and allowed for 
good by the Common Law here in England : But he faid, That the Civil 
Law could not determine of the Fine. And to conclude, he ſaid, That no 
Cuſtome can be good which is againſt an AR of Parliament. The prin- 
cipal Caſe was ad;ourned. | | 
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Mich. 1 5 7 acobi, in the Kings Bench. 


360. The Marog of Yorx's Cale. 


JN an Aion of Falſe Impriſonment brought, It was holden by the 

whole Ccurt, 1. That no man can claim to hold a Court of Equity, 
viz, of Chancery, by Preſcription ; becauſe every Preſcription is againſt 
Common Right, and a Chancery-Court is founded upon Common 
Right, and is by the Common Law. 2. It was holden per Cariam,That 
the King by his Charter cannot grant to another any of the Cuſtoms of 
London : But the like Liberties, Franchiſes and Cuſtoms as Londoy hold- 
eth owuſeth, the King by his Letters Patents may grant. Qxere, becauſe 
the Cuſtoms in Loxdox are confirmed by AR of Parliament. 


— 
—_———— 


Mich. 1 3 Jacobi, in the Kings Bench. 


356r. LanwztrT and SLinGsyY s Cale. 


A Man brought an AQion of Debt as Adminiſtrator, and took the 
Defendants body in Execution. T he Sheriffe ſuffered him to eſcape. 
And afterwards a Will was found,by which Willithe ſaid Adminiſtrator 
15 nominated Executor. The Queſtion now was, Whether he might 
maintain an Action againſt the Sheriffe for the Eſcape as Executor when 
he was butAdminiſtrator at the time:and jt was the opinion of the Court 
that the ation of Debt _ the Sheriff ypoa the Eſcape would lie,and 
chat the ſame Debt ſhould be aſſets in the Executors hands. And it was 


holden cleer, That the Executor of an Executor might have Debt upon 
the Eſcape, for that he is Executor to the firſt Teſtator ; and therefore 
4 fortiors the Action in the principal Caſe would lie, 


Mich. 
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Mich. 13 Tacobi, in the Common-Pleas. 


362. 


T was holden by the Conrt, That if a man preſent by Uſurpation to 
Joy Advowſon, within fix moneths I may have a Qzare Impedit - 
But after the fix moneths paſt, if the Church become void, I cannot pre- 
ſenc, but am put to any Writ of Right of Advowſon. And that if a man 
tfurperh-upon the King, he is put to his Q#are Impedit within the fix 
moneths. And it was holden, That a double Uſurpation upon the King 
doth put him to his Writ of Right, v. 22 & 24 E.3 acc. 
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Paſch. 1 3 Iacobi, inthe Kings Bench. 


363- Own alias CoLLin's Calc. 


. John Owen alias Collins of Godſtow in the County of Oxford, was in- 


dicted and arraigned of High-Treaſon , for ſpeaking theſe traiterous 
Engliſh words at Sandwich in the County of Kent, viz. If the King be 
Prrommunicate by the "_ it 1 lawfall for every man to kill him, and it ts 
wo murder : For as it ts laWvfull to put to death a man that is condemned by 
4 Temporal 7ndge, fo it is lawful to kill the King if he be excommunicate 
by the Pope : For that is the execution of the Law,and this of the Popes [u- 
preme ſentence ; The Pope being the greater, includes the King bring the 
leſſer. To which words he pleaded Not guilty. And the Evidence to 
the-Jury was, the Major of Sandwich, a Parſon of the fame Town, and 
the Seryant of the Town-Clark. And this was the ſum of the Evidence, 
That the ſaid Owen coming from $.Lxcar in Spain, ſpake the ſaid words 
to divers perſons, who told them to the Major : whereupon the ſaid 
Major had conference with Owen, and then he ſpake the like words unto 
the Major ; and thereupon the Major tendred unto him the Oath of 
Allegiance,which he refuſed to take,and he put his hand to awriting con-- 
taining the ſaid words as his opinion ; and further ſaid, That if he had 
twenty hands he would put them all to it, The Exception which Owes 
took unto the Evidence given againſt him was, That he did not ſpeak of 
the King of F»g/and. But the ſame was ſaid to be a ſimple Exception : 
Eor before he ſpake the words to the Major, the Mjor asked him if he 
wcre- 
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were an Enpliſhman, or not 2 To which he anſwered, that he was; and 
then after, he ſpake the ſaid words to the Major, which muſt neceſſarily 
have reference to the ſpeeches which were before berwixt him and the 
Major. And Cook, _— ſaid, That if he had not ſpoken of the 
King of Exg/and, but df the King generally, yet-it had included the 
King of England. The matter of his IndiAment of Treaſon was not 
grounded upon the Statute of Supremacie, but upon the Common-Lay, 
of which the Statute of 25 E. 3. is but an Explanation; which was, his 
intent to compaſs the death of the King. And he faid, That notwith- 
ſtanding that the words ax to this purpoſe were but conditional, viz, If 
he were Excommmunicate, yet (he ſaid) it was High-Treaſon. For proof 
of which two Caſes were cited. The Duke of Backingham, 1n the time 
of King Heyry the 8. ſaid,” That if the King ſhould arreſt him of High- 
Treaſon, that he would ſtab him with his dagger : and it was adjudged 
a preſent Treaſon. So was it alſo adjudged in the Lord Srayley's Caſe, 
in the time of King Hezry the 7, who ſeeing a Young-man, faid, That if 
he knew him to be one of the Sons of E.4.that he would aid him againſt 
the King. In the like manner a woman in the time of Hey.$. ſaid, That 
if Henry the 8. would not take again his wife Queen Katherine, that he 
ſhould not live a year, bur ſhould die like a dog. So if diſcontented per. 
ſons with Incloſures ſay, That they will petition unto the King about 
them, and ( if ) he will not redreſs the ſame,thatthen they will aſſemble 
together inſuch a place and rebel! : In theſe Caſes it is a preſent Treaſon: 
and he ſaid, Thar in point of Allegiance none muſt ſerve the King with 
Ifs and Ands. Further, Cook Chief Juſtice ſaid , That Faxx the Gun- 
powder Traitor being brought before King 7ames, the King ſaid to him, 
Wherefore would you have killed me ? Fanx anſwered him, viz. Becawſe 
you are excommunicared by the Pope. How ? ſaid the King. He anſwered, 
Every Manunday-T hurſday the Pope doth excommunicate all Heretiques 
who are not of the Faith of the (hurch of Rome ; and you are within the 
ſame Excommunication. And afterwards Owex was found guilty , and 
Judgment of Treaſon was given againſt him, 


— — — 


Mich. 1 2 Tacobi, in the K ings Beuch. 
364. StmesON's Cale. 


R Ichard Simpſon 2 Copy-holder in Fee, jacens in extremis, made a 
Surrender of his Copyhold habendam to an Enfant in ventreſamier 
and his heirs;and if ſuch Enfant die before his full age or marriage, then 
to 7ohn Simpſon his brother and his heirs, The Enfant is born,and Ga 

within 
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within two moneths : Upon which 7ohn was admitred, and a Woman as 
Heir-general to the Deviſor and to the Enfant is alſo admitted and en- 
eeth into the Land, againſt whom 7ohn Simp/on brought an Aion of 
Treſpaſſe, and it was adjudged againſt the Plaintiffe. And ewo points 
were reſolved inthis Caſe. 1. That a Surrender cannot begin at a day to 
come, no more then a Livery, as it was adjudged 23 E/iz; in this Court 
in Clarks Caſe, 2. That the Remaindor to Zohn Simpſon cannot be 
good, becauſe it was tocommence upon a Condition precedent, which 
was never performed : And theretore the Surrender into the hands of 
the Lord was void ; for the Lord doth not take but as an Inſtrument to 
convey the ſame to another, And it was therefore ſaid, That if a Copy- 
holder in Fee doth ſurrender unto the uſe of himſelf and his heirs, be- 


. cauſe that the Limitation of the uſe is void to him who had it before, the 


Surrender to the Lord is void. 


——— — _ > ————— — 


Tris. 13 Jacobi, in the Chancery. 


365. The Lord Gerarps Cale, 


T was holden in the Chancery in the Lord Gerard; Caſe againſt his 

Copyholds of Amzaley in the County of Stafford, That where by anti- 
ent Rolls of Court it appeareth that the Fines of the Copyholds had 
been uncertain from the time of King Hey. the 3 to the 19 of x.the 6. 
and from thence to this day had been cerrain, Except twenty or thirty : 
That theſz few antient Rolls did deſtroy the Cuſtome for certainty of 
Fine, But if from 19 F.s6. all are certain except a few, and fo incertain 
Rolls before, the few ſhall be intended to have eſcaped, and ſhould nor 
deſtroy the Cuſtome for certain Fines. | 


Hill 13 Zacobi, in the Common-Pleas. 
366. BacnarandHarvers Cale, 


N a Writ of Partition it was found. for the Plaintiffe : And a Writ 
was awarded to the Sheriffe, rhat he ſhould make the particion ; And 
the Sheriffe did thereupon allot part of the Lands in feveralty ; and:for 
other part of che Lands, the Jurors would not affiſt him to make the 


partition. All which appeared upon the Retorn of the Sheriffe. And an 


M m Attachment 
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Attachment was prayed againſt the Jurors who refuſed to make the 
Partition ; and a new Writ was prayed unto the Sheriffe. And the Court 
doubted what to do in the Caſe,whether to grant an *ttachment or nor, 
and whether a new Writ to the Sheriffe might be awarded ; And took 
time to adviſe upon it, and to ſee Prefidents in the Caſe. 


— — — — — > — —— . ——— - R@ - —  ——— 


Hlll, 1 3 Jacobi, In the Kings Bench. 


367. Biraxrokd's Cale; 


A Man ſeiſed of Lands in Fee deviſed them-unto his Wife for life, 

and afterwards to his two Sons, if they had not iſſue males, for 
their lives; and if they had iſſue males, then to their iſſue males ; and 
if they had not iſſue males, then if any of them had iſſue male, to the 
ſaid iſſue male. The wife died, the ſons entred into the lands, and then 
the eldeſt ſorrhad iſſue male who afterwards entred , and the younger 
ſon entred upon the iſſue and did treſpaſſe. and the iſſue brought an 
Action of Treſpaſſe : And it was adjudged by the whole Court,that the 
Action was maintainable, becauſe by the birth of the iſſue male the Jands 
were deviſed out of the two ſons, and veſted in the iſſue male of the 
eldeſt. (700k Juſtice was againſt the three other Juſtices. 


Hill. 13 Iacobi, inthe Kings Bench. 
368. Brook and Greco y > Cale: 


JN a Replevin the Defendant did avow the taking of the Cattel damage 
feaſants. And upon iſſue joyned it was found for the Plaintiffe in the 
Court at Wizſor, being a Three-weeks Court. And the Defendant 
brought a Writ of Error, and aſſigned for Error, That the Entry of the 
Plaint in the ſaid Court was the 7. day of Afay, and the Plaintiffe after- 
wards did Declare there of a taking of the Cattel the 25. day of May. 
And whether the ſame was Error,being in a Three-weeks Court,was the 
Queſtion: and 21. £.4.66.was alleadged by Harri:,that it was no Error, 
But the Court held the ſame to be Error,becauſe no Plaint can be entred 
þut ata Court; and this Entry of the Plaint was nary þ betwixt the 
Court-dayes, and fo the Declaration is not warranted,no C uſtome being- 
alleadged to maintain ſuch an Entry. 2. It was bolden by the ww in 
1.5 
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this Caſe, That after 7s nwils eft erratum is pleaded, the Defendant can- 
not alleadge Dimination, becauſe there is a perfe& iſſue before. 3. It 
' was holden, That a man cannot alleadge Diminution of any thing which 
appeareth in the Record to be true. And becauſe the Defendant did 
alleadge Diminution in this Caſe of the Record, and by the Record ir 
was certified that the Plaint was entred the 25 day of Afay, the ſame 
was not good after iſſue joyned, and after Judgment is given upor the 
ſaid Record upon the firſt Declaration and Pleading in the ſaid Court 
of Winſor. And therefore the Judgment was reverſed by the opinion of 


all the Juſtices. 


— __—_ 
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Hill. 1 3 Jacobi, inthe Kings Bench. 


369. Bisseg and Trizr's Cale. 


IN an Aftion of Trover and Converſion of goods, the Defendant faid, 
That ?.S. was poſſeſſed of the ſaid goods, and ſold them unto him in 
open market. © ere whether it be a good Plea, becauſe it doth amount 
to the general iſſue of Not guilty. {ria aviſare valt. And v.T ompſons 
_ 4 ac. inthe Kings Bench, It was adjudged that it was no good 
ea, 


i, 


Hill. 6 Jacobi, in the Common: Pleas. 


370. PaoinTtox and HuerT's Caſe. 


N an Ejeft;one Firme the Caſe was this, That the Cuſtome of a Manor 

in Porceſterſhire was," That if any Copyholder do commit Felony, and 
the ſame be preſented by twelve Homagers , That the Tenant ſhould 
forfeit his Copyhold : Andit was preſented in the Court of the Mannor 
by the Homage, That H«»t the Defendant had commicred Felony. Bur 
afterwards at the Aſſiſes he was acquitted : And afterwards the Lord 
ſeiſed the Copyhold. And it was adjudged by the Court that it was no 
ood Cuſtom, becauſe in Judgment of Law before Attaindor it is not Fe- 
ony. The ſecond point was, Whether the ſpecial Verdic agreeing with 
the Preſentment of the Homage, That the party had committed Felony, 
_ did entitle rhe Lord to the Copyhold notwithſtanding his Acquital. 
Lz#ere, For it was not reſolved. 


M m 2 Mich. 
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Mich. 7. Iacobi, inthe Connuen Pleas. 


2 7 I ou 

He Cuſtom of a Mannor was, That the Heirs which claimed Copy. 

bold by Diſcent, ought to come at the firft, ſecond, or third Cour 
upon Proclamations made, and take up their Eſtates. or elſe that they 
ſhould forteic them. And a Tenant of the Mannor having Iſſue inheri- 
table beyond the Seas, dyed : The Proclamations paſſed, and the Iſſue 
did not return in twenty years, But at his coming over he required the 
Lord to admit him to the Copybold, and proffered to pay the Lord his 
Fine : And the Lord, who had ſeifed the Copyhold for a Forfeiture, 
refuſed to admit him. And it was adjudged by the whole Courr, That 
it was no Forfeiture, becauſe that the Heir was beyond the Seas at the 
timg of the Proclamations,and alſo becauſe the I.ord was at no prejudice 
becauſe he received the profits of the Lands in the mean time. 


— 
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Mich. t 4 lacobi, in the K mgs Bench. 


2. 

F Woeuconerye in Fee did R-LAs his Copyhold unto the uſe of ar- 

other and his heirs , which ſurrender was into the hands of two 
Tenants according to the cuſtome of the Mangor to be preſented ar the 
next Court, And no Court was holden for the Mannor by the ſpace of 
thirty years ; within which time the Surrenderor, Surrenderee, and the 
ewo Tenantsall dyed ; The heir of the Surrenderor entred, and made «Fþ 
Leaſe for years of the Gopyhold according to the cuſtome of the Man” 
nor; And it was adjudged per Cariam, That theLeaſe was good. 


—— 


| Ds 
! Mich. 14 Iacobi, inthe Conmon-Pleas. 


373. FrOSWEL and We1icaes Caſe. 


[T was adjudged, That where a Copyholder doth ſurrender into the 


" hands of Copy-Tenants, That before Preſentment the. Heir of the 
Surrenderor 
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Surrenderor may take the profits of the Lands-againſt the Surrenderee : 
For no perſon can have a opyhold but by admittance of the Lord. As 
ifa man maketh Livery within the view, although it cannot be counter- 
manded, yet the Feoffee takes nothing before his entry : But it was 
agreed, That if the Lord doth take knowledge of the Surrender, and 
doth accept of the cuſtomary Rent as Rent due from the Tenant being 
admitted, that the ſame ſhall amount unto an Admitrance, but other- 
wile if he accept of it as a duty generally, 


—_— PO Ce 
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Mich.s5 Izeobi, in the Exchequer. 


374: 


Tf was adjudped in the Exchequer, That where the King was Lord of 

a Mannor,and a ( opyholder within the faid Mannor made a Leaſe for 
three lives, 3nd made livery ; and afterwards the Survivor of the three 
continued in poſſeſſion forty years : And in that cafe becauſe that no 
Livery did appear to be made upon the Endorſment of the Deed, ( al- 
though in truth there was Livery made) that the ſame was no forteiture 
(f which the King ſhould take any advantage. And in that caſe it was 
cited to be adjudged in Londoxs caſe, That it a Copy-Tenant doth bar- 
gain and ſel} his Copy-Tenement by Deed indented and enrolled, that 
the ſame is no forfeiture of the Copyhold of which the Lord can take 
any advantage. And ſo was it holden in this Caſe. 
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Paſch. 1 4 Tacobi, in the Kings Bench 


375: FaanxLin's Cafe. 
_—_ were given unto one and to the heirs of his _ Hubendun 
18n 


unto the Donee, unto the uſe of him, his heirs and afſignes for ever, 


In this ( aſe two points were refolved. 1, That the Limitation in the 
Habendum did nor increaſe or alter the Eſtate conwmined in the premiſles 
of che Deed. 2. That Tenant in Tail might ſtand ſeiſed ro an uſe ex- 


preſſed, but ſuch uſe cannot be averred. 


HD. 
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Hill. 1 3 lacobi, in the Chancery. 


376 Winzcoms and Duncnnzs Caſe. 


V ee having iſſue two ſons, conveyed a Mannor nnto his 
eldeſt ſon,and to the daughter of Dwuxch tor life, for the joyn- 
ture of the wife, the Remainder to the ſon in fee. The ſon having no 
iſſue his Father-in-law D#nch procured him by Deed indented, to bar- 
gain and ſell to him the Mannor, The Bargaynor being fick, who died 
before enrolment of the Deed within the fix moneths, the Deed not be- 
ing acknowledged : And afterwards the Deed coming to be enrolled, 
the Clark who enrolled the ſame, did procure a Warrant from the Ma- 
ſter of the Rolls, who under-writ upon the Deed , Let the Deed be en- 
rolled upon A ffidavit made Fl the delivery of the Deed by one of the Witneſſes 
to the ſame. And afterwards the Deed was enrolled within the fix mo. 
neths. And the opinion of the Court was, That the Conveyance was a 
ood Conveyance in Law. And therefore the younger brother exhibired 
kis Bill in Chanchery, pretending the Conveyance to be made by pra- 
Rice, without any Conſideration. 
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Mich. 1 5 Iacobi, in the Kings Bench. 


377 Luvrow and St acies Caſe. 


AP bargained and fold Land by Deed indented, bearing date 11 
7unii 1 facobi. Afterwards 12 7unii. The ſame year Common 
was granted unto the Bargainee for all manner of Cattell commonable 
upon the Land. 15 7x3 the {Deed of Bargain and Sale was enrolled. 
And it was adjudged 4 good grant of the Common. And the Enrol- 
ment ſhall have Relation as to that, although for collaterall things it 
ſhall not have relation. 


A— — — — 


Hill. 15 Iacobi, in the Kings Bench. 
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N Ote that it was held by Dodderidge Juſtice, and L1ſonrragu Chief 
Juſtice, again the opinion of Haxghrox Juſtice, That if Leſſee for 
years 
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years covenanteth to repair and ſuſtein the houſes in as good plight 
as they were at the time of the Leaſe made ; and afterwards the Leſſee 
aſſigneth over his Term,and the Leſſor his Reverfion : That the Aſlignee 
of the Reverſion ſhall maintain 'an Aion of Covenant for the breach 
of the Covenants againſt the firſt Leſſee. 


. 
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Hill, 15 Zacobi, in the Common- Pleas. 


379. SmirTa and STarForD's Cale, 


Man promiſed a Woman, That if ſhe would marry with him, that 

if he dyed, and ſhe did ſurvive him, that he would leave unto her 
109, They entermarried ; and thenche husband dyed, not performing 
his promiſe. The wife ſaed che Executor of her husband upon the ſaid 
promiſe. And whether the duty did ſurvive with che wife , or were ex- 
tinguiſhed by the entermarriage, was the Queſtion. And Hobart Chief 
Juſtice and Yarb«rroz were againſt Winch and Hutton Juſtices, That the _ 
marriage was a Releaſe or diſcharge of the 1c0'. Quere. 


— — — 


Hill. 15 Tacobi, in the Kings Bench 
389. P.ots Cale. 


A N Enfant brought an Afiſe in the Kings Bench for Lands in 14: 
depending which, The Tenant in the ſame Afiſe brought an 
Aſliſe forthe ſame Lands in the Common-Pleas ; which laſt Writ bore 
date and was retornable after the firſt Writ. And the Demandant in 
the ſecond Writ did recover againſt the Enfant by default, by the Aſſiſe 
who found the Seiſin and Diſſeifin. And upon a Plea in bar of the firſt 
Aſliſe of that Recovery, the Enfant by way of Replication: fer forth all 
the ſpecial matter, And that the Demandant art the time of the ſecond 
Writ brought was Tenant of the Land : And prayed that he might fal- 
ſite the Recovery. And it was ad'udged , That he might fallifie the 
, Recovery. For in all Caſes where a man ſhall not have Error, nor At= 
taint, he may Falſific : Butin this caſe he could not have Error nor - t- 
taint, becauſe the Jadgment in the Common-Pleas was not given only 
upon the Default, bur alſo upon the Verdi. And it ſhould be in vain 
for him to bring an Attaint, becauſe he ſhall not be admitted to give 
other Evidence then what was given at the firſt Trial, Alſo he fhalk-fal-- 
ſie the Recovery, becauſe it was a practiſe to defear and take awiy the 
Right of the Entaat, and to leave him without any remedy what-- 
{oever. | Pajchr. 
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Paſch. 16 Iacobi, in the K = Bench. 
3S1. Ixcin and Pavx's Caſe. 


L Eſſee for years was bounden in a Bond to deliver the poſſeſſion of 
a houſe unto the Leſlor, his heirs and aſſignes upon demand at the 
end of the term. The Leſſor did bargain and ſell the Rendition by Deed 
enrolled to two ; One of the Bargainees at the end of the term demand- 
ed the Delivery of the Poſſeſſion : The Leſſee refuſed, pretending that 
he had no notice of the bargain and fale, It was adjudged that the Bond 
was forfeited. 


— 


Paſch. 16 Iacobi, in the Common: Pleas. 


382. JerMYN and Coovrerx's Cale. 


A Man by Deed gave Lands toe. and to a Feme ſole, and to their 
heirs and aſſigns for ever ; Habendum to them and to the heirs of 
their bodies, the Remainder to them and the ſurvivor of them for ever. 
And it was adjudged by the Court, That they had an Eſtate in tail,with 
the Fee-{imple ExpeQtant. 


——C 


Paſch. 16 Jacobi, in the Kings Bench. 
8 


Man was Indicted De werberationem & vuluerationem of 7.8. and | | 
the words (vs & army) were left out of the Indictment. And the 

ſame was adjudged to be helped by the Statute; and that the Indi&tmenct 

was good. 


Mich. 16 Jacobi, inthe Kings Bench. 
334. BarnweLand Pers1t's Cale. 


A Parſon did Covenant and grant by Deed with one of his Pariſhio- 
ners, That in conſideration of Six pounds thirteen ſhillings and 
by forr 


Hurlftos and Wondroff's Caſe. 73 
four pence per \a»»wm be paid unto him, that the ſaid Pariſhioner ſhould 
be ditharged of all Tythes npon nan to be voyd upon default of 

t. Afterwards the Parſon againſt his grant did ſue the Pariſhio- 
ner in the Spirituall Court for Tythes in kind ; and it was moved for 2 
Prohibition. But the Court would not grant it, becauſe that the Origi- 
nall, viz. the Tythes, do belong to ſpirituall juriſdiftion. But it was 
faid, thatthe Pariſhioner might have an ARtion of Covenant againſt the 
Parſon upon the Deed in the Temporall Court. 


_ Y 
—— 


355, 
P#ſch: 16 Facobi, inthe Kings Bench, 


N Aion upon the Cafe was brought for ſpeaking of theſe words, 

Viz, { S, 34 years ſince had two Baſtards, and bath paid for the 
nurſing of them. And the Plaintiff ſhewed , that by reafog of theſe 
words, contention grew bet wixt him and his wife, almoſt to a Divorce. 
. Anditwas adjudged , That an ARtion would riot lye for the words. 
Aud the Chief Juſtice ſaid , That an Aion upon the Caſe doth nor 
lye for every ill word, but for words-by ſpeaking of which the Plaintiff 
is damnified, and that cannot bein this Caſe, the time being ſo long paſt. 
And the cauſes wherefore a man ſhall be puniſhed for ſaying that a man 
hath a Baſtard, are two, the one, becauſe by the Statute of 14 Eliz. 
the offender 1s to be puniſhed for the ſame : And ſecondly, becauſe the 
party by ſuch means is diſcredited, or hindered in his preferment. 


C— 


Hill. 16 Tgcobi in the Kings Bench. 


386 HuxrcsrToNn and Woprors Cale. 


Pury Hurlfton was Plaintiff againſt Roberr Wodreffe in an Action of 
Debt upon a Demiſe of a Meſſuage with a Sheep-walk, the Latin 

word being (0vi/e.) And it was moved in arreſt of Judgement after a 
verdict found for the Plaintiff, That the ſheepwalk was not alledged to 
beappurtenant nor pleaded to be by Grant by Deed. But notwithſtan- 
ding that it vvas ruled by the vyhole Court, becauſe it reſted indifferent 
Na x whether 
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274 Hill and Wade's Cafe. 
whether there was a Frank by Deed or aot: That when the Jury find 
that the Sheep-walk did paſle,ic ſhall be intended that there was a Deed. 
Dodderiage Juſtice in the Argument of this Caſe did hold, That by the 
word (0»3/e,) although jt be tranſlated in Engliſh a Sheep-walk, yet a 
Sheep-walk did not paſſe by it but a Sheep-Cote, and by that the Land 
it felf did paſſe. 


| _—_——_—— 


— — — OS i - 


Bill. 16 Iacobi, inthe Kings Bench. 


337. Hitt and Wavpe's Caſe. 


| Mi Ill brought an Adion upon the Caſe againſt Wade, and declared 
upon an Aſſ#mp/it to pay mony upon requeſt; and did not alleadge 
the Requeſt certain: but iſſue was joyned upon another point,and found 
for the Plaintiffe, That the failing of certain alleadging of the Requeſt 
in the Declaration made the ſame inſufficient. And ſo it was adjudged 
by the Court with this difference, where it was a duty in the Plaintiffe 
before, and where the Requeſt makes it a dury : For in the firſt caſe the 
Plaintiffe need not alleadge the Requeſt preciſely , but otherwiſe in the 
later. Dodzeridge Juſtice put this Caſe, IF I promiſe .S, in conſiderati- 
on that he will marry my «daughter , to give him 20!. upon requeſt, 
there the day and place of the requeſt ought to be alleadped in the 
Declaration. Montags Chief Juſtice cited 18 E.4.and 5 H.7. to be con- 
trary, viz. That the finding of the Jury made the Declaration which was 
vitious to be good : As if Executors plead , That they have nothing in 
their hands the day of the Ation brought, it is inſufficient ; But if the 
Jury find Aﬀets it is pood, and fo by conſequence the Verdi® ſhall fup- 
ply the defect of Pleading. But the Court held theſe books to be good 

Law, andnot to be contrary, and well reconciled wich this difference : 

For there the Plea was naught only in matter of circumſtance; bur other- 

wiſe it is where its vitious in ſubſtance, as in this caſe it is. And a dif- 

ference alfo was taken where the Verdi& doth perfect all which is ma- 

terial and ought to be expreſſed , and where not : For in the principal 

Cate, notwithſtanding that the Jury tind the Afſnmpſpr. yet the ſame 

Coth not reach to the Requeſt, and without that the e4ſwmpſir is void. 

Dedaeridge Juſtice cited 5 E.4, That if the Declaration be vitious in a 

point material, and iſſue is raken upon another point, there the finding 
of it by the Jury doth not make the Declaration to be good. And fo ia 
theÞriuncipal Caſe Judgment was given for the Defendant. In this Calc 
it was agreed, That if a man bring an Aion of Trover and Converſion, 
and notalleadge a place where the Converſion was A'though the ifſue 
for the Trover be found for the Plaintiff, yet he ſhall not have tg 
; | 18, 
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Hill. 16 Iacobi, in the Kings Bench. 


383. Govprxxy and Dixon's Cale. 


(3+ my Godfrey brought an Aion of Debt upon a Leaſe again 
Dixon, and declared, That Cornelixs Godfrey his Father being an 
Alien, had iſſue Daniel Godfrey born in Flaxdeys : the Father is made 
a Denizen, and hath iſſue the Plaintiffe his ſecond ſon born in England. 
The Father dieth : Daniel is Naturalized by AR of Parliament, and 
made the Leaſe to Dixon for years rendring Rent, and dyed without 
iſſue : And the Plintiffe his brother brought an Action of Debt for the 
Arrearages as heire, and upon that it was demurred in Law. And George 
Crook in his Argument ſaid, That Inheritance is by the Common-Law, 
or by AR of Parliament : And that three perſons cannot have heirs 
in tranſver/ali linea, but in refta linea, viz. 1. A Baſtard, 2. A perſon 
Attainted, 3.An Alien; fee for that 39 E.3.39.Plow.Dom.445.17 E.4.1. 
22 H.6.38. 3 E-1.ſitz. © Coulinage 5. & Dr. & Studexr. And he laid, 
That Denization by the Kings Charter doth not make the heir inheri- 
table, 36 H.$. Br. to Denizen, and (\ 7. part. 77. And he ſaid, That he 
who inheritech ought to be, 1. Next of blood, 2, Of the whole blood, 
and 3. He ought to derive his Pedigree and diſcent from the ſtock and 
. root, Bratton lib.2. fol.51x. And he ſaid, Thatif a man doth covenant 
toſtand ſeiſed to the uſe of his brother being an Alien, that che ſame is 
not good and the uſe will not riſe : But that was denyed by the Court. 
And he faid, That an Alien ſhould not have an Appeal of the death of 
his brother : Apd he took a difference betwixt an-Alien and a perſon 
1 Attainted; and ſaid, that the one was of corrupt blood, the other of no 
blood, and cited 9 E.4.7. & 36 Eliz.. Hobby's Caſe. Dodderidge upon 
the argument of this Caſe ſaid, That if a man claim as Couſin and Heir, 
he muſt ſhew how he is Couſin and Heir; but not when he claims as 
Brother, or Son and Heir. The Caſe was adjourned. 


ee er EIS X — — —— 


Hill. 16 Iacobi, in the K ings Bench 


389 Grays Calo, 
AN Ation of Debt was brought upon a Bond with Condition t6 


—_—  —— 


nd to an Arbitrement, and alſo thar he ſhould nocbegin, proceed 


N p in, 


276 Shye's Cafe. 
in, or proſecute any ſuit againſt che Obliget before ſuch a Feaſt. The 
Obliger did continue a Suit formerly brought. George Crook laid, That 
the Bond was forfeited, becauſe it is the act of the Obliger to continue 
or diſcontinue a. ſuit, and profit accrues to him, therefore -it ſhall be ad. 
judged his at: But itis otherwiſe of an Eſſoin, becauſe that that may 
be caſt by a ſtranger. And he cited the books of 36 H. &. 2. 5 H.7.21, 
14 E.41.18 H'6.9. And heheld , That it was a good Award to con- 
tinue, or diſcontinue a ſuit, becauſe it is in the power of the party to do 
1,07 not. 


Hill. 16 Jacobi, inthe Kings Bench. 
390 Sityz's Cale: 


JN a Scire facias to have Execution, the Sheriffe retorned, That by 

vertue of a Writ of Fieri facias he took the goods in Execution ag 
valentiam Of 11). which remained in his cuſtody for want of buyers, 
and that they were reſcued out of his poſſeſſion. Monntags Chief Juſtice 
and Dodderidge Juſtice, The Plaintiffe ſhall have an Execution againſt 
the Sheriff; & relyed upon the book of 9 £:4.5 0.8 16 E.4. Faultonbridge 
Caſe. 7 Eliz. Dyer 241. 5 E.3.t Execution, & C.5 par. Pettifers Cale. 
And Dodderidge ſaid; That by this Retorn he had concluded himſelf, 
and was liable to the value of 11!. And he took this difference, where 
the Sheriffe by vertue of the Writ Yendition; exponas.ſels the thing under 
the value, there he ſhall be diſcharged, but otherwiſe where ke ſels the 
om ex officio. (rook and Haughton Juſtices, The Plaintiffe ſhall not 

ave a Score facias againſt the Sheriffe, but where he hath the money in 
his purſe : And they ſaid, That the Plaintiffe muſt have a Diſfringss 
directed to the new Sheriffe, or a Fenditioni exponas, Nete, the Court 
was divided in opinion : But the Law ſeems to be with Crook and 
Haughton ; and the books before cited prove their difference , and 
warrant it. 


jp—_ —_— 


Hill 16 Jacobi, in the Kings Bench. 


391 Sir Joan BxET and CunerLanD's Caſe. 


N an Action of Covenant brought by Sir John Bret againſt Caumber- 
land Execator of 1.C,the Caſe was this. QUE;z. by her Letters Ho 


: 3 
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, did demiſe a Mill unto the Teſtator for 35 years reſerving Rent; and 
" theſewords were in the Letters-Patents. viz. That the Leſſee, his Execx- 
tors and Aſſignes ſhould repair the Mill duriag the Term. The Leſlee 
aſſigned over all his intefeſt unto Fiſh, who attorned Tenant and paid 
the Rent to the Queen ; and afterwards the Queen granted the Rever- 
ſion to _—_ Bret and Margaret his wife. The Aſſignee is accepted 
Tenant ; the Mill came to decay for want of Reparations, and Sir fohx 
Rret brought an Action of Covenant againſt the Execuror of the firſt. 
Leſſee; And it was adjudged for the Plaintiffe. And Dodderidge Juſtice 
gave the reaſons of the Judgment, 1. Becauſe that by the Statute of 32 
H.$.all the benefit which the Queen had was transferred to the Grantee 
of the Reverſion. 2. It might be parcel of che Conſideration, to-have 


the Covenant againſtthe Leſſee: For a Mill is a thing which withour. 


continual Reparations will be ruinous and periſh and decay : And he 


faid. That the Aſſighte had his ele&tion to bring his Action againſt the / 


Leſſee or againſt the Aſſignee, becauſe it was a Covenant which did run 
with the Land. JMonntagn Chief Juſtice ſaid, That the reaſon of the 
three Caſes put in Walkers Caſe is in reſpeR of the Intereſt : And took 
a difference where there is privity of Contrat, and where not. It was 
adjourned, 


——————— 


Hill. 16 Jacobi,inthe Kings Bench. 


392. We:zz and Tucx's Caſe. 


[N an Adtion of Falfe Impriſonment it was agreed, That a Fine may 
be aſſeſſed for Vert and Veniſon. And it was ſaid in this Caſe by the 
Juſtices, That a Regarder is an Officer of whom the Law takes know- 
ledge; and fo are Juſtices in Eyre. 2. It was agreed. That ſuch things of 
which the Law takes notice _ to be pleaded. 3. That if a man in his 
leading is to ſet forth'the jurifdiftion of the Court of Juſtices in Eyre,if 


ſay ({ #ria tent. &c.heneed not ſet forth all the Formalities of it. And 
Monntagu Chief Juſtice inthis Caſe ſaid, That if a man do juſtifie for 
divers cauſes, and ſome of the cauſes are not good, the ſame doth not 
make the whole Juſtificationt © be void, but it is void for that only, and . 
$ood for the refidue 


Hill. 


At. {3.4.(C) 


4 fv. 13. a./0, 
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————_— 


—_— 


Hill, «6 lacobi, in the Kings Bench. 


293: CuLLiroks Cale. 


Ulliford and bis Wife brought an Ation upon the Caſe ag ainſt 

Knight for words : And declared upon theſe words, viz. Thos 
art Luſcombs Hackney , a pockey Whore, and a theevifſh Whore, and 1 will 
prove thee tobeſo; which was tound for the Plaintiffe; And in arreſt of 
ſudgment it was moved that the words were not Actionable, which was 
agreed by the whole Courthsia verba accipienda ſunt in mitiori ſenſ#: 
And Judgment was ſtaied accordingly. 


——— 


Hill. 16. Jacobi, inthe Kings Bench. 
371. 


]ÞN an Adtion uponthe Caſefor Words : The Plaintiffe did relate that 

he was brought up in the Studie of a Afathematition, and a Meaſurer 
of Land : And that be was a Surveyor : and that the Defendant ſpake 
theſe words of him, viz, Thow art 4 C oſener and a cheating K nave, 
and that I canprove. And the opinion of the Court was , Thar the 
words were aQtionable : And Montagne Chief Juſtice, faid that it 
was ruled accordingly in 36 Eliz. Rox. 249. betwixt Kirby and Walter. 
And a Surveyor is an Ofhcer of whom the Statute of 5.E.6.takes notice: 
And he ſaid, that Verba de perſona intelligenda ſunt de Conditione perſone: 
And he ſaid that thewords are Attionable in regard it is a faculry to 
be a Meaſuror of Lands. But Dedderidg Juſtice putit with a difference, 
v3z. Betwixt a Meaſurer of Land by the Pole, and one who uſeth che 
Art of Geomerrie or any of the Mathematicks ; for he ſaid that in the 
firſt Cafe it is no ſcandal, for. that his Credit-is not impeached thereby; 
bur it is contrary in che other Caſe, becauſe to be a Geometritian or Ma- 
thematitian ts an Art or faculty which. every man-doth not attain unto, 
And he put chis Caſe: If a man be Bailiffe of my Mannor, there no ſuc! 
words can diſcredit him; and by conſequence he ſhall not have an Adti- 
on forthewords, becaufe the words do not ſound. in diſcredit of his 
Otiice; becauſe the ſame is not an Office of Skill, but an Office of La- 
bour. q#od nota, 


Hill. 
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Hill. 16 Facobi, in the Kings Bench. 


395. BisHoe and Turners Cale. 


5 


N a Prohibition it was holden by the whole Court, That for ſuch 

thmgs as a Church-Warden doth ratione officis no Action will lie by 
his ſucceſſor agaialſt him in che Spiritual Court ; and a Churchwarden 
snotan Oliticer but a Miniſter to the Spiritual Court ; But it was hol- 
den that a Churchwarden by the Common Law may maintain an AQti- 
0a.upon.the Caſe for defacing of a Monument in the Church. 


I — — — — 


Trin. 16 Facobi, in the Kings Bench. 


— ——— 


296. BracksTox and He ar's Cale. 


Nan Attion of Debt for Rent, the Caſe was this : A man poſſeſſed 

of a Tearm for 20 years inthe right of his Wife made a Leaſe for 10 
years, rendring Rent to him his Executors and allignes and died. The 
Queſtion was , whether the Executors or the Wife ſhould havethe 
- Rent: Haxghton and Crook , Juſtices againſt Aſontague Chief Juſtice 
(Doadridg beingabſent) that the Rent was gon : But it was agreed by 
them all that the Executors of the Husband ſhould not have it; Bur 
Montage held that the Wife ſhould have it. But it was agreed that if 
Leflee tor 20 years maketh a Leaſe for 10 years, and afterwards ſurren- 
dreth his Tearm, that the Rent is gon : And yet the Tearm for 10 years 
continues. And in the principal Caſe, If the Husband after the Leaſe 
made had granted over the Reverſion, his grantee ſhould not have the 
Rent. But Mentagaeſaid , that in that Caſe the Wife in Chancery 
might be Releived for the Rent. | 


Mib.. 


So 7 Spicer and Spice's Cafe. | 


OE rr 


Mich. £6 Iacobi, in the K ings Bench. 


397. Wair and the Inhabitants of Sroxe's 
Cale. | 


y—  _——— 


WW Ayte a Clothier of Nybery was robbed in the Hundred of 
Stroke of 5ol. upon the Saboth day inthe time of Divine Setvice. 
The Queſtion was whether the Hundred were chargeable or not for 
not making out Hue and Cry. And 3 of the Juſtices were againſt 
Montagne Ghief Juſtice, that they were chargeable , For they faid that 
the apprehending of Theeves was a good work , and fit for the Saboth 
day, and alſo f:t for the Commonwealth. | Montague Chief Juſtice a- 
greed that it was bon»m opus z and that it might be lawfully done: But 
he ſaid that no man might be compelled upon any penalty to de it upon 
that day : For he ſaid, Thatif he hath a Judgment againſt 7, S. and be 
comes to the Pariſh-Chaurch where 7, S. is with the Sheriffe, and ſhews 
unto the Sheriffe 7.S. upon the Saboth day , and commandeth the She- 
riffe to do his Office , If the Sheriffe do arreſt 7. S. in Execution upon 
ahat day, it is good , burif he doth not arreſt him it is no eſcape in the 
Sheriffe. And he took a difference betwixt Miniſterial Acts and Judi- 
cial Ads, for the firſt might be done upon the Saboth day; but Judicial 
Acts might not, But the caſe was adjudged according to the opinion of 
the three other Juſtices. 


———_ 
— — 


Paſch. 17 Iacebi, in the K ings Bench. 
398. $eiceR andSpicet s Cale. 


uU Pon a ſpecial Verdi the Caſe was this : 4 man feiſed of Gavil- 
kind Land,deviſed the ſame to his Wife for life, paying out of it 3/. 
ptr annum to his eldeſt ſon, and alſo deviſed the Land to his ſecond Son 
paying 3/. per a»nwm to his third Son,and 205. to ſuch a one his Daugh- 
ter : and whether the ſecond Son had the Land for his life or in Fee, 
was the Queſtion. Andit was adjudged that he had a Fee-ſimple in it 
by reaſon of the payment of the Collateral Sams of 31. and 204, to 
his brother and ſiſter : which charge to the brother might continue af- 
ter 


Mich, 7. Fac : 281 
after the death of the Deviſee; and if he ſhould have but an eſtate for 
life, his c ſhould continue longer then his own eftate: And ſoit 


was ad) i 


BE ———— 


—_— 


Mich, 17 Iacobi,in the Kings Bench. 
399- 


[Na Habeas {orpora , which was to remove two men who were impri- 

ſoned in Norwich, The Caſe was this, That within Norwich there was a 
Cuſtom that two men of the ſaid place ſhould be choſen yearly to make 
a Feaſt for the Bailiffs; and upon refuſal for to do it, that they ſhould be 
Fined and impriſoned which two men brought to the Barr by the Habeas 
Corpora were impriſoned for the ſame cauſe; it was urged and much 
ſtood upon, That the Cuſtom was no good Cuſtom for the cauſes and 
reaſons which are delivered in Zaggs Caſein C. 11. part. But yetat the 
_ = Court did remand them , and held that the Cuſtom mighc. 

good. 


a — H— —————————— 
CE ret — een 


Mich. 1 7 Jacobi, in the Kings Bench. 
400. 


N an Evidence, in an Ejeione firmefo Land in the Countie of #fart- 

ford the Caſe was this, A man was married unto a woman and died, The 
wite after 40 weeks and © days was delivered with child of a daughter; 
and whether the ſaid daughter ſhould be heir to her Father, or ſhould 
be'baftard , was the Queſtion ; and Sir William Padde Knight, and Dr 
Montford Phyſitians, were commandedby the,Court to attend and to de. 
liver their opinions in the Caſe ; who being npon their Oaths , delivered 
their opinions, That ſuch a child might be a lawfull daughter and heir to 
her Father;For as wellas an Antenats might be heir,v;z. a child born at 
the end of 7 months, ſo they ſaid might a Poſtnat#s,viz.a child born after 
the 40 weeks; although that 4o weeks be the ordinary time: Andif it 
be objected that our Saviowy Chriſt was born at 9 months and five days 
end, who had the perfeRion of Nature, To that it may be anſwered, 
That that was miraenulum, & amplias. And they held that by many 
Authorities and by their own Experiences a child might be Legirimare, 
although it be born the laſt day of the 10h Month atter the conception 
of it, accounting the Months, per Menſes ſolares, > non Lunares. 


Oo- Hill. 


- 4X | 


28 © Brown and Tells Cafe. 


Rn —— — 


. Hill. 17 Iacebi, inthe Kings Bench. 
4O1. WEBB andParernosTERs Cale. 


Man gave Licence unto another to ſet a Cock of Hay upon his 
A Medow , and to remove the ſame in reaſonable time ; and after- 
wards he who gave the Licence, madea Leaſe of the Medow tothe De- 
fendant , who put his Cattel into the Medow , which did catthe Hay : 
And for that the Paintiffe brought his Action of Treſpaſs, And upon De. 
murrer joyned , the Court was of opinion againſt the Plaintiffe : For 
upon the whole matter it appeared , Thatthe ſaid Hay had ſtood upon 
the ſaid ground or Medow for 2 years : which the Court held to bean 
unreaſonable time. 


— ——_—_— 


Mich. 18 Iacobi, inthe Kings Bench. 
402. Brown and PeLL's Caſe. 


JN an Ejeftione firme apon a ſpecial Verdi found , the Caſe was this. 

BroWne had iſſue two Sons, and deviſed his Lands to his youngeſt Son _ 
and his Heirs; And if it ſhall _—_— his faid youngeſt Son to die with- 
our iſſue living his eldeſt Son, That then his eldeſt Son ſhould have the 
Lands to him and his Heirs in as ample manner as the youngeſt Son had 
them ; The youngeſt Son fuffered a Common Recovery, and died with. 
out iſſue living the eldeſt Son; The Queſtion was whether the eldeſt 
Sonor the Recoverer ſhould have the Lands; Montague, Haughton and 
Chamberlain Juſtices; The ſame is a Fee-fimple Conditional, and no 
Eſcate Tail in the youngeſt Son, Doddridge Juſtice contrarie. 


—_ 


Mich. 18. Jacobi in the Kings Bench. 
403. PotLres Cale: 


N an Action of Treſpaſs, It was agreed by the Court : 1f 2 Tenants 
u- Common þe- of Lands upon which Trees aregrowing , a_ 


Hill. ng. Far. 293 


of them felleth the Trees and layeth them upon his Freehold, If the 
other entreth into the Land and carrieth them any, an Attion of 
Treſpaſſe Qzere clau/um fregit lyeth againſt him ; becauſe the taking 
ery Fd the Trees by the firſt was not wrongfull , but that which he 
might well do by Law : And yet the other Tenant in Common mighe 
have ſeized them before they were carried off from the Land ; Butif a 
man do —_— take my Goods, asa Horſe, &c. and putteth the ſame 
upon his Land, I may enter into his Land and ſeize my Horſe again; But 
if he put the Goods into his Houſe, in ſuch Caſe I cannotenter into his 
Houſe and retake my Goods ; becauſe every mans Houſe is his Caſtle, 
into which another man may not enter without ſpecial Lieence. 


—— 


Hil. 1 9 lacobi, in the Kings Bench. 


404- 


HeCaſe was , That two Tenants in Common of Lands made a 

Leaſe thereof for years rendring Rent, and then one of them died : 
And the Queſtion was, who ſhould have the Rent ; And if che Execu- 
tor of him who died and the other might joynin an Action for the 
Renc; And as this Caſe was, The opinion of the whole Court was, 
That the Executor and the other might joyn in one AQion for the 
Rent, or ſever in Aion at their pleaſures. But if the Leaſe had been 
made for life rendring Rent; The Court was cleer of opinion that 
they ought to ſever in Aftions, 


p—— — ___ 


= 


Trin. 20 Jacobi, in the Kings Bench. 


405. 


A Man was bounden in a Bond by the name of £dwond , and his 
true name was Edward. And an Aion of Debt was brought a- 
gainſt the Executors of Edmond upon the ſaid Bond, who demanded 
yer of the Bond, and then pleaded that it was not the Deed of their 
eſtator; and iſſue being thereupon joyned , It was found by Inqueſt in 
London to be his Deed, viz. the Deed of Edmond; And it was moved 
in Arreſt of Judgment, Q od querens nibil caperet per Billam ; and (0 
it was reſolved and adjudged by the Court ( Doddridge only being ab- 
ſent) And a Caſe was vouc Henage Finch Recorder of London, 
_ toprove this caſe , —— o adjudged ina Caſe of Writ of Er 
0 2 ror 


284 Sir William Broukers Caſe, 
Error brought in- the Exchequer-Chamber;: in which Caſe the pa 

imſe|fupon ſuchaMiſnoſmer, and after a Verdi®t and' Judgment —_ 
in the fatne Caſe, did reverſe the Judgment for this Error. | 


kl 


LOOM 


Mich. 1 4 Iacobi, im the Kings Bench. 


406: Vssegy s Caſe. 
V VV Illiam Fey was indicted for ereRing of a Dove-houſe. And 


Serjeant Harvey moved, That the Indictment was inſufficient ; 
the words were, That the Defendant erexir (olumbare vi + armic ad 
commune nocumentum, &c. and that he was not Dominns A1anerii nec 
Reftor Eccleſie. And the IndiAwent was quaſhed, becauſe it was not 
contained in the :IndiAment that there were Doves in the Dove-core : 
For the meer ere&ing of a Dove. cote, if there be no Doves keptin it, it 
is noNufans, as it was holden by the Juſtices, 


—_— — 


TO AE Cant a I ON ES er Ir er on on os —————_— 


Mich. 15 Iacobi, in the Kings Bench. 
407 Sir WirLiam BroxKEk's Cale. 


IR William Bronker brought an Aion upon the Caſe for (landerous 

ords : And he ſhewed in his Declaration how that he was a Knight, 

and one of the Gentlemen of His Majeſties Privy-Chamber ; And that 

the Defendant ſpake of him theſe ſcandalous words, viz. Sir William 

Bronker is a Coſening Knave, and lives by Coſenage. Which was found 

for the Plaintiffe. In arreſt of Judgment it was moved that the words 
were not actionable, And ſo it was adjudged per Crriam. 


—_— en 


Paſch. 21 Iacobi, inthe Kings Bench. 
408.. Yarg and ALitxanDer's Cale. 


7 4re brought an ation upon the Caſe againſt Alexander Attorney 
© - Y ite Kings Bench ; and declared, That the Plaintiffe in an ation 


of 
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of Debt brought againſt Alexander the Defendant who was Executor 
to his Father, had Judgment to recover againſt him as Executor,and that 
he ſued forth a Fieri facias to the Sheriffe to have Execution ; and that 
before the Sheriffe could come. to levy the debt and ſerve the Execution, 
the Defendant A ſecrete & fraudulenter vendidit, amovit & diſpoſuit 
of all the Teſtators goods, For which cauſe the Sheriffe was conſtrained 
to retorn Nulla boxa,c>c. Ley Chief Juſtice ſaid, That the Ation would 
well lie, becauſe the Sheriffe could not retorn a Devaſtavit,becaule the 

ods were ſecretly conveyed: away , fo.as the Sheriffe could not tell 
whether he had fold or otherwiſe diſpoſed of the ſaid goods, and alfo 
becauſe the Plaintiffe is. deſtitute. of all remedy by any other Action. 
To which Dodderidge Juſtice did agree. But Hawgbron Juffice was againſt 
it: For heſaid, Thar if one be to bring an ation of Debt agiinſt che 
Heir, if the Heir ſelleth the Land which he hath by diſcent from his an- 
ceſtors before the ation brought, an aQion upon the Caſe will not lie 
againſt him for ſo doing. Dodderidge ſaid, That the Caſe which was put 
by Haughton was not like to this Caſe : For in' this Caſe if the Sheriffe 
had, or could: have retorned a Devaſtavit , the xFion upon the Caſe 
would not have lien; But here the Sheriffe hath not retorned any De- 
vaſtavit : And the ſale being ſecretly made,the Sheriffe could not ſafely 
retorn a ——_ for ſo perhaps he might be in danger of an ation 
upon the Caſe to be brought againſt him for making of ſuch a Retorn. 
The Caſe was adjourned tili another day. 
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Paſch. 21 Jacobi, in the Kings Bench. 
40g, Williams and Gizs's Caſe. 


Ote in this Caſe it was faid by Ley Chief Juſtice, That whatſoever 

is allowed for Divine ſervice , or whatſoever cometh in lien of 
Tythes and Offerings, the ſame is now become a thing Eccleſiaſtical. 
And Dodaeriage Juſtice alſo ſaid, T hat no Law doth appoint that the 
Vicar or Parſon ſhould read Divine Service in two ſeveral Pariſh- 
Churches, but only the Eccleſiaſtical Law.. 


Paſch.. 
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Paſch. 21 Iacobi, in the Kings Bench. 


410. Srtewar and STzEwky s Caſe, 


AZ was exhibited into the Court of Chancery for the traverſing 
CA of an Office, who found one to be in Ward to the King: and the 
parties were at iſſue ſuper ſeperales exitms ; And a Venire facias was a- 
warded out of the Chancery retornable in the Kings Bench, directed to 
the Sheriffe 20d venire faciat 12 homines triare (placita traverſie} 
ſuper ſeperales exitus. And it was moved, That the ſeveral Iſſaes ought 
to be expreſſed in the Yenire facias. Dodderidge Juſtice, Tt __ not to 
be ( Placita traverſie) For it ſhall never be called P/acir#m, but when 
it is at the Kings ſuit. And the opinion of the Court was, That the 
Neuiy 2906 ſhould be amended, and that the ſeveral Iſſues ſhould be 
expreſſed therein; and Tonng's Caſe 20 Facobs was cited for a Preſident 
in the very point. 


— 


Poſch. 21 Jacobi, in the Kings Bench. 
4ti. AsTLEyY and Werar's Caſe. 


CC ——_—_— 


JN an Ejeftione Firme the words (vi & armis) were omitted out of 

the Plaintiffs Declaration: And although this was the defaulc of the 
Clark, = the ſame could not be amended, but it made the Declaration 
not to be good, 


pe 


Paſch. 21 Jacobi, in the Kings Bench. 


412+ Whites and Epwarp's Cale. 


] Treſpaſſe, Edward; the Defendant being a Clark of the Chancery, 
after an Imparlance could not be ſuffered to plead his Priviledge. It 
' was moved in this Caſe, That the Declaration was vigints opal; vocat? 

Wythies; And it was ſaid it ſhould have been ( anglic? f and not vocate : 
Butthe opinion of the Court was,that (vocare ) was as good as ay he 
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Then it was moved, that the Declaration was, That the Defendant had 
felled twenty Pearches of Hedging ; whereas it ought to have been, that 
the Defendant had felled a Hedge containing twenty Pearches ; for a 
man cannat cut.a Mathematical Pole, But the Court ſaid, That the De- 
claration was good notwithſtanding that ; and cited 17 #.4.1. where 
a man ſells twenty Acres of Corn, and there Exception was taken to it 
aSit is here, viz. That it ought to have been twenty - cres ſowed with 
Corn : butit was no good Exception there,No more was it as the Court 
faid in this Caſe ; for it is the common ſpeech ro ſay, Twenty perches of 
hedging, A pint of wine, An acre of corn, &c. And therefore the De- 
claration was ruled to be good, notwithſtanding theſe Exceptions which 
were taken to it by Serjeant Headley. 


— _ — 


Paſch. 2 t Jacobi, inthe Kings Bench, 
413. Baivaes and MirLs Caſe. 


A N action upon the Caſe was brought for ſpeaking of theſe words, 
X viz. Thos ( innendo the Plaintiffe) haſt raviſhed a Woman twice, 
And I will makg thee ſtand in a White ſheet for it. Henden Serjeant moved 
in arreſt of Judgment, That the ation would not lie for the words: For 
he ſaid, That by the Common-Law Rape was not Felony, but Treſpaſs, 
v.Sramferd 23. 6. But.now by the Statute of eff. 2. cap.34. it is made 
Felony : And he ſaid, That the later words, viz. (ſtand in a white ſheet ) 
doth mitigate the former words, by reaſon that in the former words the 
word ( Felonice ) was omitted ; as the Caſe isin (. 4. par. 20. Barhams 
Caſe, where the words: Thos didſt burn my Barn, and did not fay, My 
Barn full of Corn,nor that it was parcel of his Manſion-houſe, and there- 
fore the ation would not lie : For unleſle the Barn were full with corn, , 
or part of a dwelling-houſe, it is not Felony. Like unto Himfries Cai 
=> of in the Common-Pleas, where an ation upon the Caſe was. 
brought for theſe words, Thos haſt pick'd my Pocket and taken a\vay ten 
failtizgs: And it was adjudged that the action would not lie, For he- 
did not ſay that he had ſtollen ten ſhillings;- But if he had faid nothing 
but Thou haſt pickid my pocket, then the ation would have been main- 
tainable. Ley and Dolevidge Juſtices, By the : ommon-Law Rape was 
Felofy , and in the {cid Stat»te the word Felony is rot, although it be- 
uſed inthe Inditment. It was adjourned : Butthe opinion of the Court 
kenjed to be; That the aQon would lie. forthe words. 


Poſths. 


Dover: (aſe. 
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Paſch. 21 lacobi, in the Star-Chamber. 
414, Sir Henzay Fings Calc. 


II the Caſe of Sir Henry Fixes in the Star-Chamber , Exception was 

taken to one of the Witneſles, viz. to Dr. Spicer, becauſe that he ſtole 
Plate, and had been pardoned for it. But notwithſtanding the Ex. 
ception, the Court did allow of the Teſtimony of the ſaid Dr. Spicer. 
And then Hobart Chief Juſtice of the Common-Pleas cired Cuddingtons 
Caſe Hill. 13 Jacobs, to be adjudged. Cnddington brought an action 
upon the Caſe for calling him Thief : The Defendant juſtified thar 
ſuch a day and year he ſtole a Horſe : The Plaintiffe replied, That the 
King had given him a Pardon for all Felonies: And it was adjudged 
that the Action did lie. Afterwards at another day Foxes and Dodderidge 
Juſtices put the Caſe more largely, viz. Cxddingron committed Felon 
44 Eliz. and 1 Jacob; by the General Pardon he was pardoned, And 
they ſaid , That he who procures a Pardon, confeſferh himſelf to be 
guilty of the offence : But by the general Pardon it is not known 
whether he be guilty or not ; and in Cxddi»grons Caſe it was a general 
Pardon, and chat was the cauſe that the Action did lie, for that it is not 
known whether he committed the Felony or not. But they conceived 
that if it had been a particular Pardon, that then in that caſe the ARion 
would not have been maintainable : For the'procuring of a ſpecial Par- 
don doth preſuppoſe, and it- 15 a ſtrong preſumption that the party is 
guilty of the offence. Note, it' did not appear in the (aſe of Fives 
the principal Caſe, whether the Pardon by which Dr. Spicer was par- 
doned were a general Pardon, or whether it were a particular and ſpe- 
cial Pardon. 


— 


———— 


Paſeh. 21 lacobi, in the Kings Bench. 
415. Davexk's Caſe, 


N Davers Caſe who was arraigned for the death of #il/ivm Durton, 
Ley Chief Juſtice delivered it for Law, That\if zwo men voluntarily 
hight together, and the one killeth the other, if it be upon a ſudden 
quaarel, 
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quarrel, that the ſame is but Man-ſlaughter. And if ewo men fighe to- 

r, and the one flieth as far as he can, and he which flieth killeth 

im who doth purſue him, the ſame is Se defendexdo. Alſo if one man 

aſſaulteth another upon the High-way, and he who is aſſaulted killeth 

the other, he ſhall forfeit neither life,nor lands nor goods, if he that killed 
the other fled ſo far as he could. Q x0d nets. 


—— 
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Paſch:21 Jacobi, n the Court of Wards. 


416. Sir Eopwarxd Coxe's Cale. 


T His Caſe being of great conſequence and concernment, The Maſter 
of the Court of Wards was affiſted by four of whe Judges in the 
hearing and debating of it : and after many Arguments at the Barr, the 
faid four Judges argued the ſame in Court,viz.Dedderidge one of the Ju- 
ſkices of the Kings Bench, 7 axfield Lord chief Baron of the Exchequer, 
Hobarr Lord Chief Juſtice of the Court of C ommon Pleas, and Ley 
Lord Chief Juſtice of his Majeſties Court of Kings Bench? The Cate 
in effet was this > Queen E/izabeth by her Letters Patents did granc 
to Sir Chriftopher Hatton the Office of Remembrancer and Coltetor 
of the firſt Fruits for his life, Habend»m to him after the death or fur- 
render of one Godfrey who held the ſaid Office then in poſletſion ; Sir 
Chriſtopher Hatton being thus eſtated in the ſaid Office in Reverſion, 
and being ſeiſed in Fee-f1mple of diverſe Mannors, Lands and Tenements, 
did(Covenantto ſtand ſeiſed of his faid lands, &c. unto the uſe of himſelf 
for life, and afterwards to the uſe of 7. Hatton his ſon intail, and fo to 
his other ſons intail; with the Remainder to the right heirs, of 
?. Hatton in Fee, with Proviſo of Revocation at his | my du. 
ring his life. Godfrey the Officer in poſſeſſion died , and Sir Chriſto. 
pher Hatton became Officer and was poſſeſſed of the Otfice, and after- 
wards he became indebted to the Queen by reaſon of his ſaid Office; 
And the Queſtion in this great Caſe was , Whether the Mannors and 
Lands which were ſo conveyed and ſetled by Sir (briſtopher Hatrox, 
might be extended for the ſaid Debt due to the Queen, by reaſon of the 
Proviſe and Revocation in the ſaid Conveyance of Aſſurance of the ſai 
Mannors andLands,the debt due to the Queen was aſlign'd over,and 
Lands extended, and the Extent came td Sir EdWard ( oe, and the heir 
_ Hatton ſued in the Court of Wards to make void the Extent : 
it was agreed by the ſaid four Juſtices, and ſo it was afterwards de- 
creed by {anfield Maſter of the Court of Wards, and the whole 
Court, That the faid Mannors and Lands were hable to the faid 
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£. And-Dedderidge Juſtice who argu:d firſt,. ſaid that the Kings Majeſtic 
had ſundry/prerogatives for the Recovery of Debts. and other Duties 
owing unto him : Firſt he had this provogaive, ab vrigine legis, That he 
might have the Lands, the Goods, and the Body of' the Perſon his 
Debtor 1, Execution for his Debt, . Burt. at the Common Law. a com- 
mon perſon;a common perſon could not have takenthebody.of hisdebtor 
in execution for his debt: but the ſame priviledg was given unto him by 
the Statute of 25. E.3.cap.17. Ar the Common Law he ſaid that a com- 
mon perſon Debtee might have had a Levari facias for the Recovery 
of his Deht,.by which Writ the Sheriffe- was commanded £ wed de ter- 
ris & Catallss ipfiies , the Debtor, &c. Levari faciat, &c. butin ſuch 
Caſe the Debtee did not meddle with the Land, but the Sheriffe did col. 
le& the Debt and pay the ſame over to the Debtor : But by: the Sta 
rute of eſt. 2. cap 20. The Debree might have an Elegir, and ſo have 
the moyetie,-:of the: Lands. of his Debtor in Execution + for his 
Debt, - as-it appeareth tin! C..3. part, 12. in 'Sir William: Harbents 
Calc. . [3 34. 22,590 ; | 
Secondly, He ſaid, That the King had another prerogative, and that 
was, to have his Debt paid before the Debt of any Sub;et, - as it.ap- 
peareth 41. E. 3: Execation 38.:and Paſc. 3. Elizabeth. Dyer. 197. in 
the Lord Darres and Laſſel; Caſe, addin Af.3, E. 6, Dyer, 67, String- 
fellows Caſe; Fortherethe:-Sheriffe was \amerced, becauſe the King 
ought to have his Debt firſbpaid; and ought to be preferred. before a 
SubjeRt vid. 328 Dyer, Therethe words of the Writ of Priviledg ſhew 
that the King is to be preferred before other Creditors : By the Stature 
of 33. H.8.cap. 39. The Execution of the Subje ſhall be firſt ſerved, 
if his Judgmear be before any 'Proceſſe be awarded-for the Kings debt. 
In the Statute of: 25. E. 3. Cap. 19. :Ifind-thatby' the Common Law, 
the King might grant a Protection to his Debtor that no other mighr 
fue him before that the King was fatisfied his debr. See the Writ of 
Protefion, Regiſter 281. B. the words. of which are, Et quia nolumw 
ſolutionem debitorum: noſtrornm ceteris omnibus prout ratione Perogative 
noftre totus temporibus retroattis nſirare;cc.” But that grew ſuch a Grie- 
vanceto the Subject, that the Srattte-of 25. E.3. (ap. 19. was made. 
And now by that Statute a common. perſon may lawfully ſue to Judg- 
ment, buthe cannot proceed to Execution ( and ſo the Kings Preroga- 
tiveis faved) unleſs the Plaintiffe who ſueth will give ſecurity to pay hilt 
the Kings. Debt'; For otherwiſe if the Party” doth take forth: Execu- 
tzon upon his Judgment.and doth levy the money, the ſame money may 
be ſeized upon to fatisfie the Kings Debt, as appearcth in 45. £:3: 
title Decies rantum 172.. : 

- Thethird Prerogative which the King hath, is That the King ſhall 
havethe Debt of the Debtor to the Kings'Debtor paid-unto bim. v. 21 
H.7.12.: The'Abbot: of Ram/cys Caſe, The'Ptior of Ramſey _ yy 
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debted to the King ; and another Prior was: indebted tothe Prior of. 
Ramſey : and then it was pleaded in Barr, that he had. paid the-ſame *- 
Debt ro the King, and the Plea holden for a good Plea. And if Rent 
be due and payable unto me by my. Leſſee for years , the ſame may be 
taken for the Kings Debt, and the ſpecial matter.ſhall be a good barr in 
an Avowry forthe Rent, 38. ZE. 3. 28. A Prior Alien was'indebted to! 
the King for his Farm Rent: And being ſued for the ſame , he ſhewed,. 
That chere was a Parſon who held a certain-portionof Tythes from him, 
which were part of the Poſleſſions of the ſame Priory , which he kept 
in his hands, fo as he could not pay the King his Farm-Rent unleſle he 
might have thoſe Tythes which were-in the Parſons hands Wherefore a 
Writ was awarded againſt the Parſon to appear in the Exchequer,and to 
ſhew cauſe why he ſhould not pxy the ſamero the-King for the ſatisfying 
of the Kings Rent : And there Skipwith Juſtice ſaid , That for any 
thing which toucheth che King and may turn to his advantage to haften 
the Kings buſineſs, that the Exchequer had juriſdiction of it, were it a 
thing Spiritual or. Temporal. /Y.44 £.3.42,44. the like Caſe, but there 
itis of a Penſion; And the Caſe of $8 Aſ.25.was the Caſe for T yrhes : 
See allo '12 E. 3. Swalds Caſe to the ſame purpoſe. If two Coparteners. 
bein ward to the King, upon a ſuggeſtion that one of them is indebred 
to the King, the ſtaying of his Livery ſhall be for his moytie untill che 
King be ſatisfied his debr ; bur the other ſiſter ſhall have Livery of the 
other moytie which belongs: unto her, Fitz.N.5.263-4. Mich 19 E-3. 
and Hil.20.E.3: which was one and the ſame Caſe. The Kings Debtor 
brought a 280 minw inthe Exchequer againſt his Debtor: - the Defen- 
dant appeared, And the Plaintiffe afrerwards would have been Nonſuir, 
but the Court would not ſuffer him ſo to be : And it was there ſaid, 
That a Releaſe by the Kings Debtor unto his Debtor would not dif- 
charge the Kings Debtor as to that Debt. In a Q#0 minw in the Ex- 
chequer upon a Debt upon a ſimple Contra , the Defendant cannor 
wage his Law, becauſe the King is to have a benefit by the ſuit, although 
the King be no party to the ſuir, (f.4.par.95. : 

The fourth Prerogative which the King hath, is, That the King ſhall 
have-an Accompr againſt Executors , becauſe the Law there maketh a 
privity ; it -being found by matter of Record, that the Teſtator was 
indebted to the King, which Record cannot be denied. But in the Caſe 
of a common perſon an Accompt will not lie againſt Executors for 
want of privity. The Accompt which the King brings is a4 computandaum 
ad Dominum Regem, cc; without ſetting forth how the party came liable 
to accompt:Bura common perſon in his accompt brought ought to ſhew 
how that the party was Receiver,Bailff, c>c. If a man doth entermeddle 
with the Kings Treaſure (the King pretending a ticle to it) he ſhall be 
chargeable for the ſathe to the King, C.11.part $9. the Earl of Devon- 
faire's caſe, The Maſter of the Ordnance pretending that the old broken 
Pp 2 and 
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and unſerviceable Ordnance:belonged unto þim by reaſon of his O ffice, 
procured'a Privy-ſeal, &c. and afterwards diſpoſed -of them to his own 
noſe, and dyed : And his Executor- was forced to accompt for them, 
Sir Walter Mildmay's Cale, Mich. 37. & 38 Eliz. Rot.312. in the 
Exchequer. Sir Falter M:ldmay was Chancellor of the Exchequer, and 
ſuggeſted unto the Lord Treaſurer of Exglard, That his Office was of 
great attendanre, and deſired the-Lord Treaſurer that he would be plea- 
ſed toallow unto him 1001; for his dyer, and 40l, per a»nwm for his at- 
tendance ; which the Lord Treaſurer did grant unto him,and he enjoyed 
it accordingly, and afterwards dyed, and his Executors were forced tg 
accompt for it, and to pay back the mony for all che time that their 
Teſtator received it. C.11. part.90,51. there- is cited, That Sir William 
(avendiſk@was Treaſurer of the Chamber of King H.8. E.6. and Queen 
Mary, and that he was indebted to K. E.6. and to Q, Mary; and 
that being ſo indebted he purchaſed divers iands, and afterwards aliened 
therh, and took back an eſtate therein to himſelf and his wife, and after. 
wards dyed without rendring any Accompt : the Terre-Tenants of the 
land were charged to anſwer to Q. Elizabeth for the monies;to which 
they pleaded the Queens ſpecial Pardon ; andiit was in concluſion ſaid, 
That the Pardon was a matter of grace ex gratis, but in Law the Terre. 
Tenants were chargeable to the ſaid Queen for the monies, v.Com. 3 21. 
5 Eliz. Dyer 244,245-.in the Exchequer, Adfich.24-E.3, Rot.11:; ex parte 
Rememb. Regis. Thomas Farel Colletor of the Fifteenths and Tenths, 
being ſeiſed of lands in Fee, and being poſſeſſed of divers goods and 
chartels, ar the time when he entred into the ſaid Office (being then in- 
debted to the King) did alien them all, and afterwards dyed without 
heir or Executor: And a Writ went out unto the Sheriffe to enquire 
what lands and tenements goods and chattels he had at the time he en- 
tred into the faid Office; and Proceſle iſſued forth againſt the Terre. 
Tenants and the Poſleſſors ef his goods and chattels ad computand. pro 
glleftione preditt.C> ad reſpondendum & [atuefaciendum inde Domino Regi, 
.Dyer,160, 50 Aſſ.5. A notable Caſe to this purpoſe, Aich.3o.E.3. 
rot.6. William Porter Mint-Maſter did covenant with the King by In- 
denture enrolled, That for all the Bullion which ſhould be delivered 
ad Cambium Regis pro Monera faciend. that mony ſhould-be delivered 
for ix within eight dayes : which Covenant he had broken, and there- 
fore the King paid the Subje&t for the Bullion : And afterwards becauſe 
obu Walweyen and Richard Piccard duxerunt & preſentaverant dill. 
William Porter in officium iliud tanquam ſufficientem, (and that they of- 
fered to be Sureties for him, but were not accepted of ) which they 
did confeſle ; 1deo conſideratum eft quod predift. Walweyen & Piccard 
onerentwr erga Dominum Regem : And they afterwards were charged to 
/2tisfie the King for all the monies which the King had paid for the 
id Porter : And although that none of the Kings treaſure _—_ 
| c 
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their hands,nor they had not any benefit as appearedby any{matter inthe 
Caſe, yet becauſe they were the means and cauſers that the King ſuſtain- 
ed damage and loſle, they were adjudged to be chargeable tothe King, 
C.11.par.92- this Caſe is there cited. 

Upon theſe Caſes vouched by me, I make divers Obſervations. 1, I * 
obſerve, That from Age to Age what care the Judges had for the advan- 
cingand the recovering of the Kings Debts ; becauſe 7 he/aurms Regis eſb 
vinculum Pacis & Bellorum neruns, And it is the lowing fountain of all 
bounty unto the Subje&. 2. I obſerve, That the King hath a Preroga- 
tive for the Recovery of Debts due unto him. 3. I obſerve, That al. 
though the Debt due to the = be puiſne or the lefler Debt, and al- 
though the Debtor be able and ſufficient to pay both Debts, +3, the 
_— and the Debt owing tos the SubjeR, yertthe Kings Debt is to 

rſt paid. 

Now to apply theſe caſes to the Caſe in queſtion Here is a Subjet who 
isindebted to the King ; AndI ſay, That the Lands which ſuch a Debtor 
hath in his power and diſpoſe ( although he hath noc any Eſtate in the 
Lands) ſhall be liable to pay the Debt co the King: And 1 fay, That 
Sir (briſtopher Hatton had a Fee in the Mannorsand Lands in this caſe; 
And although he did convey them boxa fide, yet untill his death by reaſon 
of the Provi/o of Revocation they were extendable. Trin.24.E.z.Ror.4. 
Walter de Chirton Cuſtomer , who was indebted to the King for the 
Cuſtoms, purchaſed Lands with the Kings monies; and cauſed the 
Feoffor of the Lands to enfeoffe certain of his friends, with an intent 
todefrand and deceive the King ; and notwithſtanding he himſelf took 
the profits of the Lands to his own uſe: And thoſe Lands upon «n In. 
quiſition were found, and the values of them, and retorned into the 
Exchequer ; and there by Judgment given by the Court the Lands were 
ſeized into the Kings hands, to remain there untill he was ſatisfied the 
Debt due anco him ; And yet the Eſtate of the Lands was never ir 
him: But becauſe he had a power,viz.by Subpena in Chancery to com- 
pell his Friends to ſettle the Eſtate of the Lands upon him.therefore they 
were chargeable to the Debt. You will ſay perhaps, ther was Covin 
in that Caſe : But I ſay, that neither Fraud, Covin, nor Colluſion is 
mentioned in the Report in Dyer 160.C.11.par.92. And that Caſe was 
a-harder Caſe then our Caſeis.:: For Walter de Chirton in that Caſe was 
never ſeiſed of the ſaid lands : But in our Caſe Sir Chrifopher Harton 
himſelf had the lands; And when he had the lands he was aſſured of 
the- Office, although he had not the poſſeſſion of it, For he was ſure that 
no othercould have it from him, and no other could have it but himſelf. 
And for another cauſe, our Caſe is a ſtronger Caſe then the Caſe of 
Walter de Chirtox : For Chirtos had no remedy in Law to have the 
lands ; but his remedy was only in a Court of Equity, aad a remedy in 
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which he might let the land to paſſe, —_— he had a/power to pull it 
back again at-his pleaſure : So as he had the diſpoſition 97 it z but before 
the alceration of the uſes he dyed : And if he had been living ( bein 
indebted to the King ) the King might have exrended the lands, Lk 
that then he had the poſſeſſion of them. There were 1.0 Confliderwi- 
ons which moved Sir Chriſtopher Hatton to Convey the Lands : the firſt 
was honorable, viz. For the payment of his Debts ; che {econd was na- 
tural, viz. For the preferment of his Children. Alchough the Convey- 
ance of the Lands for payment of nis Debts was but for years, yet the 
ſame was too ſhort, like unto a Plaifter which is too ſhort for the ſore : 
For the Covenanters were not his Executors, and fo they were not liable 
ro Debts : And although he be now dead and cannot revoke the former 
uſes, yet he had che power to revoke the uſes during his life; And fo he 
-was chargeable for the Debr due to the King. 
Tanfield Chief Baron agreed with Juſtice Dodaeridge in all as before ; 
And he faid, That all powerful and ſpeedy courſes are given unto the 
King for the getting in of his Revenues; and therefore he ſaid he had 
the ſaid Prerogatives as have been recited : Aud in 25 E.3.n libro rubro 
in the Exchequer, there the Foundations of the ſaid Prerogatives do ap- 
pear, If a common perſon arreſt the body in Execution, he ſhall nor 
reſort to the lands, contrr. to Blumfields Cale, C. 5. par. The courſe of 
the Exchequer makes a Law every where for the King. If any Officer 
be indebted unto the King and dyeth, the courſe of the Exchequer is, 
For to call in his Executors or the Heir,or the Terre-Tenants to anſwer 
the Debt ; and if he hath no lands, then a Writ iſſueth out of the Ex- 
chequer to know what goods he had, and to whoſe hands they be come. 
All Inquiſitions concerning Lands in the like Cafes are, Habit vel 
ſeiſitus ; and not that he was ſeiſed onely. The word Habit is a large 
word, and in it is contained a diſpoſing power. But in this Caſe Sir 
Chriftopher Hattox had a power every day to revoke the uſes ; And when 
he had once revoked them, then was he again as before ſeiſit#s. 7 H. 6. 
in the Exchequer, the Kings Farmor had Feoffees to his uſe, and dyed 
indebted to the King : And upon an Inquiſition it was found that 
( Habuit ) for he had them in his power by compelling his Feoffees by 
Equity in Chancery ; and therefore it was adjudged. that the. Xing 
ſhould have the Lands in the Feoffees hands in extent. But in this caſe 
Sir (hriſtopher Hatton might have had the Lands in him again without 
compulſion by a Court of Equity, for that he had power to revoke the 
uſes in the Conveyance at his pleaſure. Afich. 30. H.6.rot. in the Ex- 
chequer : A Clark of the Court was aſſigned to receive monies for the 
King, who had Feoffees of lands to his uſe : And the lands were found 
and ſeiſed for the Kings monies, by force of the word Habuit. 32 H.6: 
Philip Butler's Caſe, who was Sheriffe of a County, being indebted to 
the King ; his Feoffees were chargeable to the Kings debt by force - 
| the 
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-the word Habuit, For habnit the lands in his power, 6 E.4q. Bowes Caſe 
ace, 34 H.6. A widow being indebted to the King, her Feoffees were 
chargeable to pay the Kings debt, becauſe ſhe had power of the lands, 
Jt: being found by Inquiſition that habwir. 1 R.3. the like Caſe, And 
24 Eliz.in Mergan's Caſe it was adjudged, That lands purchafed in the 
names of his Friends for his ule, were extended for a debt due by him to 
the King. 

Heber, Lord Chief Juſtice of the Common Pleas argued tothe ſame 
purpoſe, and apreed with the other Juſtices ; and he ſaid in this caſe ir 
was not material whether the Inquiſition find the Deed to be with power 
of- Revocation; For he ſaid that the Land is extended. and that the ex- 
tent remains good untill it be avoided : And he faid that a revocable 
Conveyance is ſutficient to bind the Parties themſelves , but not to bind 
the King; but the Lands are lyable into whoſe hands ſoever they come. 
When a man is ſaid to forfeit his body,it is not to be intended his life, but 
the freedom of h's body, Impriſonment At the Common Law a Common 
perſon could neither take the bodie nor the Lands in Execution ; Bur 
etatthe Common Law a Capias lay upona force, although it did not 
ieincaſe of Debt , Agreement, &c. The King is Parens Legum, be- 
cauſe the Liws flowed from him : heis Maritzs Legum , For the Law 
isas it were under Covert Baron ; he is Tutor Legam, tor he is to direkt 
the Laws; and they deſire aid of him.: And heſaid that all the Land of 
the Xings Debtor are liable to his Debt. The word (Debiror) is nomen 
equivocum ,, andheis a Debtor who is any ways chargeable for Debt, 
Damages, Dutie, Rent behind, &c. The Law amplihes evry thing 
which is for the Kings benefit, or made for the King. If the King re. 
leaſeth all his Debts, be releaſes only debts by Recognizance Judgmenr, 
Obligation, Specialtic or-Contrac ; Every thing for the benefit of che 
King ſhall be taken largely , as every thing-againſt the King ſhall be ra- 
ken ſtrictly ;- and the reaſon why they ſhall be caken for his benefic is 

becauſe the King cannot ſo nearly look to his particular , becaule he i, 
intended to conlider arda regns pro bone publics. The Prerogutive Laws. 
is not the Exchequer Law, but 1s the Law of the Realm tor che King, 
a5 the Comme Law: is the Law of the Realm for the Subjet : :The 
Kings Bench is a Court for the Pleas of the Crown, The Common Pleas . 
isfor Pleas betwixt SubjeR and Subjet , and the Exchequer is the pro- 
per Court for the Kings Revenues, 13. £.4.6. It the King hath a Rent- 
charge, he by-his Prerogative my diſtreinin any the Lands of the Te- 
nant, beiides in the Lenny with the Rent,44.E. 3, 15. although ; 
that the partie purchaſeth che Lands after the Grant made to the King, 
but then it is not fora Rent , but as for adutie to the King : And che 
King in ſuch caſe may take che Body , Lands and Goods in Execution, 
See the Lord Norths Cale, Dyer, 161. where a man became Debtor to 
the King upon:a ſimple Contract. N. When he was Chaacel.oc ul 
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the Augmentation received a Warrant fromthe Privy Councel, teſtify- 
ing the pleaſure of King E. 5. That whereas he had ſold to R, &c; That 
the ſaid Chancellor ſhould take Order andiſe the delivery of &e. and 
ſhould take Bood and Sureties for the King for the payment of the mo. 
ney ; By force of which Warrant , heſent one T. bis Clark totakea 
Bond of . for the payment of the money , and he took Bond for the 
King accordingly, and brought the ſame to the Ghancellor his Maſter, 
and delivered the ſame to him to the Kings uſe ; and preſently after he 
deliverd the ſame back to T.to deliver over to the Clark of the Court, 
who had the charge of the keeping of all the Kings Bonds and Speciai- 
ties : And when T, had received the ſame back, he praiſed with &. and 
}W. to deliver them the Bond to be cancelled, and ſo it was done, and 
cancelled : And it was holden in that Caſe, becauſe thatthe aid Bond 
was once in the power and poſſeſſion of N. that he was chargeable 
with the Debt ; Bur the Queen required the Debt of R. and #. who 
were able to ſatisfie the for the ſame, 

In Mildmay's Caſe cited before,there it was holder, That the Queen 
might take her Remedy either againſt the Parties who gave the inſutt- 
cient Warrant, or againſt Afi/dmay himſelf at her Eleftion. So a man 
( he ſaid) ſhall be lyable for damages to the King, for that is taken to 
be within the word (Debira.) In Porrers Caſe cited before , there was 
neither Fraud , Covin, nor Negligence , and yet the Row who pre- 
ſented Porter to the King to hold the Office were chargeable for his 
negligence, whom they preferred to be Maſter of the Mint, But in that 
Caſe, The Bodie and Goods of Porter were delivered to his Sureties as 
in Execution , to repay them the monie which the Xing had levied of 
them. Theſe Cafes prove that the word (Debtor) is taken in a large 
ſence : Thatthe Xing ſhall have for the Debts due to him , the Bodie, 
Goods and Lands in Execution, The word (Goods) doth extend to 
whatſoever he hath, 11. H. 7. 26. The King ſhall have the Debt 
which is due to his Debtor upon a ſimple Contrat, and therein the 
Debtor of the Debtor ſhall not wage his Law : For after you ſay that 
you ſue for the King, it is the Kings Debt , and the King if he pleaſe 
may have Evecution of it. An Ejeft:one firme was brought in the Exche. 
quer by GerraWway againſt R.T. upon an Ejetment of Lands in Wales; 
and it was maintainable in the Exchequer,as well as a Suit ſhall be main- 
tainable here for an Intruſion upon Lands in Wales upon the Xing him- 
ſelf; and the Xing ſhall have Execution of the thing, and recover Da- 
mages, as he ſhall ina Qxo minus , in ſatisfation of a Debt which is 
due by his Debtor to the King: 8. H. 5.10, Therethe Kings Debtor 
could nor have Qxo win«s in the Exchequer ; The Caſe there was, 
That a man Indebted to the King was made Executor, and by a Qss 
minus ſued one in the Exchequer who was indebted unto his Teſtator 
npon a fimple Contrat, as for his proper debt; and the Quo _ 
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would notlie , becauſethe King in that Caſe could not ſue forth Execu- 
tion : and every Qzo winw is the Kings Suit, and is in the name of the 
King, 3$. Af. 20. A Prior Alien was arrear in Rent tothe wo, bar 
Prior brought a Q#o win«« in the Exchequer againſt a Parſon for detai- 

ingof Tythes, ( here is a variance of the Law and the Court; for the 
Right of Tythes ought to be determined by the Eccleſiaſtical Law)andit 
was found by Verdi for the Prior. A Serjeant moved, That the Court 
had not juriſdition of the Cauſe; To whom it was anſwered, that they 
had and ought to have Juriſdiftion of it : For that when a thing may 
turn to the advantage of the King and haſten his buſineſs, chat Court 
had Juriſdition of it; and divers times the ſaid Court did held. juriſ- 
diction in the like Caſe ; and thereupon iſſue was joyned there, and the 
Reporter made a mr»m of it ; But it ſeems the Reporter did not under. 
ſtand the Kings Prerogative : For itis true , That fuch Suit for Tythes 
doth not fall into the Juriſdiftion of the Kings Bench, or Common 
Pleas; but in the Exchequer it is otherwiſe; And if the Suit be by Qe 
minus, it is the Kings Suir. 

Ar a common perſons Suit the Officer cannot break the houſe and en- 
ter, but at the Kings Suit be may : And a common perſon cannot enter 
into a Liberty, but the King may if it be a common Liberty : Bur for 
the moſt part when the X — | many any Liberty , there is a clauſe of 
Exception in the Grant ; That when it ſhall turn to the prejudice of 
the King , as it may doin a ſpecial Caſe, there the Xing may enter the 
Liberty; and a houſe is a Common Liberty, and the Execution of 
Juſtice is ao wrong'when it is for the King + The King hath the prece- 
dency for the payment of his Debts to him,as it appeareth in String fel- 
tows Caſe cited before by Juſtice Dodderidge : And when Lands are once 
lyable zo the payment of the Kings debts, let the Lands come to whom 
you will, yet the Zand is lyable io his debt, as it appeareth in Caven- 
diſhes Caſe, Dyer 224, 225. which was entred Paſc. 2. Eliz. Ror. 111. 
m the Exchequer, 50. eAf. 5. A man bindeth himſelf and his heirs and 
Gieth, and the heir alieneth the Land ; the Land is diſcharged of the 
Debt as tothe Debtrtee; But in the Kings Caſe, if at any time the Land 
and Debt meet together; you cannot ſever them without payment of the 
Kings debt, Yid. Littleron : Executors, and foe Adminiſtrators are 
chargeable in an Account tothe King: and the Sayings of Mr. Lir- 
tleton are adjudged for Law, andare Judgments: A fate in Market over, 
nor a Fine and Nonclaim ſhall not bind the King; and ſoit is of things 
bought of the Kings mor , becauſe I wllum tempns occnrrit Regs : 
A common perſon in Zondon, by Cuſtom may attach a Debr in anothers 


» 


hands : As he may come into.Court and ſhew that his debtor hath not 
any thing in his hand to fatis%e his debt, but only that debt which is in 
the hands of another man ; and that Cuſtom is allowable and rea- 
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ſonable>.And if .it ſhall be reaſonable for a Sribzect fo to attach a Debe, 
will you have it unreaſonable for the King ? Before the Statuce of 25. 
£E.3.cap-i9.The King,might protect his Debtor -as it appeareth by the 
" Regiſter, 281. and. Fiez, 28.6. Bur the /Statute.of 25; E.z3- gave the 
Fartie a liberty to proceed/to, Judgement, but doth: barr him from: ta- 
king fotthof Execution upon the Judgment', untill che King be farish. 
ed bis Debt. In Dyer 296, & 297. a man condemned in the Exche. 
quer for a Debt dueto the Qyeen, was committed to the Fleet, and be- 
ing in Execution he was alſp condemaed in the Kings Bench at the Suic 
of a Subject upon a Bill of Debg,jn Geftodite Afariſcels Adariſcalcis : 
Afterwards upon prayer of, the Paptie-, a Habs Conpues cam cauſa was 
awarded out of the Xings Bench to the Warden-of the Fleet, 1; ho re- 
torned the Cauſe «t/upra , and he was remanded to the Fleet in Execu- 
tion for. the Debt : Afterwards a Command was given by the Lord 
reaſurex upon the Queens behalf , ro ſufferithe-Prifoner to-go imo the 
ountrie to collet and levie marie, the ſooner to! pay 'the Queen 
er Debt : In that Caſe the SubjeR brought an; a tiori/of Debr againſt 
the Wardenof the Fleet upon the Eſcape, who:zuſtified-che Eſcape by 
the ſaid Commandment ; It was holdeninthat:cafe, Thatalthough rhe 
Partie was in Execution for both the Debts , yet before the Queen was 
ſatisfied, the Execution for the Subje&.did not begin;;For the King can- 
not have equalltg have intereſt in the Body! 6f the Priſorier: Simnl-cum 
ills: But it the Caſe were as: Laſſe/rcaſe,.34 Etiz) Dyer, :then. he thight 
be in Execation for the King, and for the-SubjeR. h 7 
Laſſels was taken in Executionat the Suit of a Subject,” and before 
the Writ was retorned, a. Yrit.for the/Qgeen came to the Sheriffe, and 
Laſſzls was kept in Execution for the Queen;:\In that caſe Zafſe/s-was it 
Execution for them both, viz. the Queetyand the Subject: »So there is 
a difterence where the Partie is firſt taken for the King ; and 'where he 
is firſt taken for the SubjeR, . '. ; w 
Now I will conſider of the Caſe at Barr ; [Whether the Land might 
be extended. notwithſtanding the! Copyeyance:made: The Kings Debt 
is to he taken largely, and ſo Goods in fiichcaſe/areto'be takers largely | 
and ſois it likewiſe of Lands, ws, any:Land, be it Zand' in'Ulſe;) Upon 
Truſt, by Revocation. By the Law, Debts -are-firſt to be paid, theri Le- 
gacies, then childrens preferments ; There is a difference where the 
TANG ASPIRE 10 the man, and where.it was:dnre in him ,' (18; par'+ 
163, Ages ſe; Jighy purchaſed, jands td: himand/to his-heir; It 
was reſolved that this origmat Purchaſe tould:for be :averred to 'be by 
Coltuſion, to:take away;the Wardſhip , which mightaccrue after the 
death of Adight,, for they were Joynts,: and: the ſurvivor ſhall. haverthe 
whoſe: Note, thatthere,was.n0 fraud, for:that.ic was never in him; "but 
6a ones: barn. gli Zavfs.pnlyieft ſight ,:and. zhen 10524 had 
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to have: deceived the Kinp of the Wardſhip. in the Caſe at Barr, #ia6« 
za hath not aliened the land, For an Alienation is, a/ieuwns fact+9; und 
here he hath not made it the 1and of another, having a power of: Revo- 
cation. Sir fohn Packington Mortgaged his lands for 1004: The Mortga. 
gee enfeoffed W.and within the time of Redemtion, Packixgron and hers 
whom the money was to be paid, agreed that Packi»gron ſhould pay 
bim 30d. of the ſaid 1001. and no:more z and-yet in appearance for the 
better performance of the Condition, it was agreed that the whole ro0Y. 
ſhould be paid, and that the reſidue above 30/. ſhould be repaid back to 
Packingron, which was done accordingly. It was reſolved in that Caſe, 
thatthe ſame was no performance of the Condition, becauſe it was not 
a payment animo /olvend; : And ſo in this Caſe there was not any allie- 
nation 4nimo allienanas; - For Sir Chriſtopher Hatton gave the Lands,:bur 
ye he kept the poſſeſſion . and received the profits of them ; And if 
Sir Chriſtopher Hatton had given the land with power of Revocation, or 
reſerving as in this Caſe he did an Eſtate for his own life, it had been all 
one. If a man deviſeth the profits of ſuch lands , the lands themſelves 
dopals. And a Conveyance of lands upon Condition not to take the 
profits,is a void condition in Law, Lir.462,463.A Feoffment is made up- 
on confidence, and the Feoffor doth occupie the land at the will of the 
Feoffees, and the Feoffees do releaſe unto the Feoffor all their right, 
Litt. 464. there it was ſaid that ſuch a Feoffor ſhall be ſworn upon an 
Inqueſt, if che lands be of the value of 40s. per 41»#, and that by the 
Common Law; Therefore it ſeemerh that the Law doth intend , That 
when a man hath Feoffees in Truſt, that the lands are his own;and then 
if in ſuch caſe the Commonwealth ſhall be ſerved , ſhall nor the King 
who is P ater reipublice be ſerved , fo as he may be ſatisfied his debrs?# 
If the Caſe of Walter de Chirton had never been, yer I ſhould now have 
the ſame opinion of the Law in ſuch Caſe as the Judges then had. The 
King is not bound by Eſtopels , nor Recoveries had betwixt ſtrangers, 
nor by the fundamental Juriſdiction of Courts,as appeareth 38. Af. 20. 
where a Suit was for Tythes in the Exchequer, being a meer ſpiritual 
thing ; and thall he be bound by a Conveyance? Ano. 16, H. 6. then 
in the time of Civil War Uſes began;. and of Lands in uſe the Lord 
Chief Baron Tanfield in his Atgament hath cited diverſe caſes where 
the lands in uſe were fubje& and lyable to the debt of Ceftny que »/e in 
the Kings Cale, and ſo was it untill the Statute of 27. H. $. of Utes was 
made. Babbington, an Officer in the Exchequer, had lands in the hands 
of Feoffees upon Traſt, and. a Writ ifſued ont, and the lands were ex- 
tended for the Debt of Babbingtoy inthe hands of his Feoffees. Sir Ro. 
bert Dudley having lands in other mens hands upon Truſts , - the lands 
were ſeized into the Kings hands for a contempt ( and not for debr or 
damages to the King; ) And in this Cafe. although that the 'nquilition 
do find the Conveyance , but have not found it to be with power of 
Q 2 Revocatio”n, 
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Revocation, ; yet the Land being extended, it is-well extended untill the 
contrary doth appear;.and untill.the extent be avoided by-matter of Re. 
cord, vsz. by Plea, as the Lord Chief Baron hath ſaid before. 

Ley Chief Juſtice of the Kings Bench argued the ſame day, and his 
Argument..in. effet did agree with the other Juſtices in all things, and. 
therefore I have forborne:to report the ſame at length. And it was ad. 
jadged, That the Extent was good, . and the Land well decreed accord- 
ingly, 
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[N a Writ of Error brought to reverſe a Judgment given in a Aſor- 
frans de Droit in the Court of Pleas, The Caſe was put by Glanvile 
who argued for Razcliffe the Defendant, to be this. 2 E.2. Malew being 
ſeiſed of the Mannor of A1=/gravein Fee, gave the ſame to A. Bigor in. 
tail, which by divers diſcents came to Sir Ralph Bigot in tail, Who- 16 
Zannarii 6 H,8$, made a Feoffment unto the uſe of his laſt Will, and 
thereby after his Debts paid declared the uſe unto his right heirs in Fee 
and 9, H. 8. dyed. The Will was performed : Francs Bigor entred 
being Tenant in tail, and 21 H.$8.made a Feoffment unto the uſe of him- 
ſelf and Katherine his-wife,and to the uſe of the heirs of their two bodies, 
Then came the Statute of 26 H.8. cap.13- by which Tenant in tail for 
Taeaſon is to forfeit the Land which he hath in tail. Then the Statute of 
27 H. 8. of Uſes is made. Then 38 H.8. Francis Bigot did commit 
Treaſon, And 29 H.$.he was attainted and executed ſor the ſame. 4n»o 
31 H.$, a private A of Parliament was made, which did confirm the 
Attaindor of Francis Biger, and that he ſhould forfeit unto. the. King 
(word for word as the Statute of 26 H.8$.is) faving to all ſtrangers ex- 
ceptthe Offendor and his heirs, &c. 3 E.6- The heir of Francis Bigor 
is reſtored in blood, Katherine entred into the Mannor and dyed ſeiſed- 
$ E1iz. their Iſſue entred, and married with Francis Ratcliffe, and had 
Iſſue Roger Ratcliffe, who is heir in tail unto Ra/pb Bigor, And they con- 
tinue poſſeſſion untill 33 &1iz. And then all is found by Office and the. 
Land ſeiſed upon for the Queen, who rome the ſame unto the Lord. 
Sheffield. Francis Bigot and Dorothy die, And Reger Ratcliffe ſued a 
Meonſtrans de Droit to remove the Kings hands from off the lands, and, 
a Scire facias iflued forth againſt the Lord Sheffield as one of the Terre. 
Tenants, who pleaded all this ſpecial matter ; and Judgment wad there-, 
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given in the Court of Pleas for Roger Ratcliffe ; 'And then the Lord 
Sheffield brought a Writ of Error in the Exchequer-Chamber to reverſe 
the ſaid Judgment: And Finch Serjeant argued for the Lord Sheffield 
that the Judgment ought to be reverſed ; And now this Term Glanvile 
argued for Roger Rarcliffe,that the Judgment given in the Court of Pleas 
ought to be affirmed. 

There are two points : The farſt, If there were a Right remaining in 
Francis Bigot,and if the ſame were given unto the King by the Attaindor 
and the Statute of 31 H.8. Second, If a Monſtrans de Dvroit be a proper 
Acton upon this matter, which depends upon a Remitter ; for 7 be a 
Remitter, then is the Action a proper Aion: The Feoffment by Ralph 
Bigot 6 H.$, was a Diſcontinuance, and he had a new uſe in bimſelf, to 
the uſe of his Will, and then to the uſe of bis Heirs: Then 9 H.$. Ralph 
Biget dyed, And then Francis Bigor had a right to bring a Formedon in 
the Diſcendor to recover his eſtate tail. 21 H $.(then the point ariſeth) 
Francis Bigot having a right of Formedon, and an uſe by force of the 
Starute of 1 R.3.cap. r-- before the Statute of 27 H:$. by the Feoffment 
he had fo ſerled ir,that he could not commit a forfeiture of the eſtate tail. 
When a man maketh a Feoffment, every Right, Action, cc. is given 
away in the Livery and Seiſin , becauſe every one who giveth Livery 

iy all Circumſtances which belongs -to it : For a Livery is of that 

rce, that it excludes the Feoffor not enly of all-preſent Rights ,- but of 
all future Rights and Tytles; v.C.1.par.111. and there good Caſes pur 
to this purpoſe. 9 H:7.1. By Livery, the Husband who was in hope to 
be Tenant by Courtelie, is as if he were never ſeiſed. 39 H: 6. 43. The 
Son diſſeiſeth his Father, and makes a Feoffment of the lands ; the Fa- 
ther dyeth, the hope of the heir is given away by the Livery. 

It was objected by Serjeant Finch, 1.: Where a man hath a right of 
ation-to recover land in Fee or an eſtate for life which may be conveyed 
to another ,. there a Livery doth: give away fuch a Righe, and ſhall 
there bind him: But aneſtatein tail cannot be transferred to another by 
any manner of Conveyance, and therefore cannot be bound by ſuch 
a Livery given, I anſwer, It is no good Rule, That that which doth not / 
paſſe by Livery, doth remain in the perſon which giveth the Livery: | 
19 H.6. Tenant in tail is attainted; Othice is found; The eſtate tail is 
not in che King, is not in the perſon attainted, bur is in abeyance : So 
it is no good Rule which bath been pur. When Tenant in tail maketh 
a Feoffment, Non habet jus in re,neque ad rem : It he bave a Right, then 
it is a-Righc of Entre,or Action : but he cannot enter nor have any action 
againſt his own Feoffment, -19 H:$.7. Dyer. If Diſcontinuee of Tenant 
in tail levieth a Fine with proclamations, and the five years paſſe, and 
afterward. Tenant in tail dyeth, his-iſſue ſhall have orher five years, and 
ſhall be helped by the Statute, for hes the firſt ro whom the right doth 


accrue after the kine levied; for Tenant in tail hiwlſelf after his Fine _ 
the... 
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Proclamations hath not any right : But if Tenant in tail be diſſeiſed, and 
the Diſſeiſor levieth a Fine with proclamations, and five years paſſe, and 
afterwards Tenant in cail dyeth , there the ifſue in tail is barred ; for 
there after che Fine levied the Tenant in tail himſelf had right, ſo as the 
iſſue in tail was not the firſt to whom the-Right did accrue after the 
Fine levied, C. 3. part 87. Com. 374.4. When Ralph Bipot made 
the Feoffment 6 H. 8. Francis Bigor had a Right; by his own Feoff. 
ment 21 H.$.his Right was extinguiſhed, 

The ſecond Objection was upon the Form of pleading in a Formedoy, 
viz, Poſt cuji#s mortem diſcendere debet to him, viz. the1flue. Then the 
Anceſtor had ſuch a Right, which atter his death'might have difgended 
ro his iſſue z Then that proveth. that the Anceſtor by his Feoffmenc 
hath not given away all the Right. 1 anſwer, The form is not Poſt cxjus 
mortem, but Per cxjus morrem 5 and the Poſt cnjus mortem diſcendere 
debet is not traverſable ; and therefore it is but matterof form,and nor of 
ſubſtance. 0/4 Entres 240. One dum non fuit compoes mentis maketh 1 
Feoffment, he ſhall not avoid the Feoffmeant, becauſe that the Law doth 
not allow a man to ſtaltifie himſelf, C.4.payt 1 23. But his heir after his ' 
death may avoid the Feoffment of his Anceſtor ; for de ipſo diſcendir jw, 
alchough the Father had nota Right in his life. 

Ic was thirdly objeRed out of C. 4. part 166. b. where it is ſaid, That 
if an Ideot maketh a Feoffment, the King ſhall avoid the ſame after 
Office found. I anſwer, That the Book it ſelf doth cleer the ob/eRion : 
For it is in regard of the Statute of Prerogativa Regis, cap. 9. Jta quod 
uullateurs per coſdem fatuos alienentur, cc. and not in reſpeR of any 
Right which the party bath who maketh the Feoffment. By the Com- 
mon Law, Tenant in tail, viz. He who had a Fee-ſimple conditional, 
had not any right after his Feoffment : Then the At of Weſt 2 cap. 1. 
makes ſuch a Fee an Eſtatein tail, and provides for the ifſue in tail, for 
him in the Remaindor or in Reverſion, but not for the party who made 
the Feoffment or Grant ; for a Grant of Tenant in cail is not void as to 
himſelf. Magdalen-Colledge Caſe; A Leaſe by a Parſon is good againſt 
himſelf, but voidable againſt his Succeſſor : And fo the ſame is no Ex- 
ception, Diſcendit jus poſt mortem,c>c. 

The fourth Objection was, That although Tenant in tail had made 4 
Feoffment , yer he remained Tenant to the Avowry of the Donor, 
and therfore ſome right of the old eſtate tail did remain in him. I anſwer, 
5 £.4.3.4. 48 £.3.8.b. 20 H.6.9. 14 4.4.38. b. C.2.part 30.4 The 
matter of the Avowry doth not ariſe out of the Right or Intereſt which' 
a man. hath in the Land, but out of the Privity : As when the Tenant 
maketh a Feoffment, he hath neither right nor intereſt in the Land, yet 
the Lord is not compellable to avow upon the Alienee before notice. 
In a Precipe quod reddat the Tenant alieneth, yet he remaineth Tenant 


as tothe Plaintiffe, and yet he bath not either a Right or any Eſtate as to 
the Alience. The 
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.- The fifth Objeion was upon the Statute of 1 R.3.cap.1. All Feoff- 
ments &c. by Ceſtny qze «+ ſhall be effeftual to him co whom it was 
made againſt the Feoffor and his heirs- I anſwer, The words of the 
Statute are to be conlidered, All Feoffments, &c: I deſire to know how 
this affirmative Law doth take away the power of the Feoffees : And 
the Feoffees are bound by the Feoffment of Ceftxy que v/+, and are ſeifſed 
to the uſe of ſuch Alienees. 27 H.S$. : 3.b.by Fitzherbert : If {*ftny que uſe 
enter and maketh a Feoffment with warrantie, ec. but there are noc 
words that the old rights are given away. The Feoffees to uſe before the 
Sratute of 1 R.3.e.1. might only make Feoffments; but after that Statute 
Ceſtay que #/e might alſo make Feoffments of the Lands : And fo the 
Statute of 1 R.3. did not take away the power of the Feoffees, for they 
yet may make Feoffments; but it did enlarge the power of Ceſtuy qu: 
' wſe, Com.351,:52. Then the Queſtion further riſeth : If Francis Bivor 
had any Right in the Tail which might be forfeited by the Statutes, by 
26 H.8. and 31 H.g. A particular At made for the Atraindor of the 
ſaid Francis Biget. From the time of Zeſt. :. cap.1. untill che Sractite of 
26 H.8icap.13; there were many' Bills preferred in Parltament to make 
Lands which were entailed to be forfeited for high Treaſon; bur as long 
as fuch Bils were unmasked, they were ſtill rejected : But 4x0 26 HS, 

then at a Parliament a Bill was preferred, That all Inheritances might be 
forfeited fort Treaſon ; '/ fo that as under a vail) lands in tail were for- 

feiced for Treaſon) which was accepted of. The Statutes of 25 H.$. & 

31\H;8."arenot to be taken or extended beyond the words of the Sta- 

tute, which are, That every Offender hereafter lawfully convilt of any man- 

wer of high Treaſon, by Preſentment, confeſſion, Verditt or Proceſs of Out- 

kimyy, ſhall forfeit, ec. It doth not appear that Francis Bigur was at- 

rainted in arty of theſe wayes ; For the Inquiſition is, T hat he was In- 

died and/convifted, but Non /equitwy that he was conviet by any of 

thoſe wayes, viz. Verdi, Confeſſion, or Ontlawry ; And one may be 

attainted by other means: 4 E.4. in Placito Parliamenti, Mortimer was 

attainted by Parliament ; 1 R.2. Alice Percy was attainted by Judgment 

of the' Lotus arid Peers of the Houſe'of Lords in Parliament. 

It was objected, That after an Inditment Verdi ought to foltow 
Innfwer, Tos /equityy : for it may be without Verdi, viz. by ſtand- 
ing-mute z/ And then the Statute of 26 H. 8. doth not extend unto it, 
(-3-part 15,11, Admitit were an Artaindor within the Statute of 2 5 
H.$:: yet Francis Bigot had not fuctt lands which __ be forfeited,” 
C:3;-pare 15. For this Starute dothAot extend to Conditions or Riphrs, 


And'C/7. ptrr 34. this AR of 26 H, 8. doth not extend to Rights and 
Titles '; And it is cleer that' Francis Biger bad not any Eſtate within 
the letter of the AF. Pp LY 

(Tr was objected; That if we have not ſet forth the full Title of the 
Kings che" 11143 bicr de Droir, then is the Afonftranc ds Dro mught) 


an. 
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and void. Ianſwer 9 E.4.51. 16 £E.4-6. I find no book thatin a Afox- 
ſtrans de Droit we ſhould be put to obſerve that Rule : | For a Petition 
were a goingabout ; The Statute of 2 E.6. cap.6. gives the Aonſtrans de 
Droit :.16 E.4.7. If a Petition be void for want ot inſtruQting the King, 
and if all his Title be not ſet forth in it , then che-Court is to abate the 
Petition; but after Judgment to find ſuch a fault , he muſt have a Scire 
facias , and not a new Petition ; and in our Caſe- there was none whs 
gave in ſuch matter for the King. 

Now I come to the Statute of 31. H. 8. The particular AR for the 
Attainder of Francis Bigot, and that he ſhould forfeit all ſuch Lands, 
&c. Conditions, Rights, &c. in Fee, and-Fee tail ſaving, &c. and-as the 
lands of Frances Bigore ſtood ftated at the time of- the making of this 
AR of 3 . H. 8. the Statute did not extend to him to make him forfeit 
any thing In the Statute of 33..H. x. Cap. 20. there were as many 
words as 1n this Statute of 31. H. $. and many Caſes upon the Statute 
of 33. H. 8.arcadjudged-upon the words,ſhallloſe and forfeit. There 
is a difference betwixt an At of Aſſurance, and an AR of : Forfeiture: 
If the words be, That the King ſhall enjoy and have, itis then an A& 
of Aſſurance, and the lands are given to: the King without Office; but 

:by an AR of Forfeiture the Lands are not in the King without Office 
found, Exceptio firmat regulam , but our Caſe is out of the Rule. $1- 
vings in Acts of Parliaments were but of - late days : 1. E. 4; there was 
a private AR : A Petition was preferred againſt divers in Parliament for 
ſundry miſdemeanours, and it was Enacted that they ſhould forfeit un- 
to the King and his heirs, &c. in that Att there was no exception of a- 
ving for it was but a forfeiture of their Rights , and Savings were but 
of late times, 7rin. 8- H. $. Roe. 4, A Petition of Right in the Chan- 
cery, upon that was a plea which was after the Attainder of the Duke 
of Suffolk) That the Duke did difſeiſe him; it was ſhewed that the 
Attaind*r was by Parliament , and he ſhewed no ſaving to be in the Sta- 
eute in the Petition; and yet it was well enough, Com. 552. Wyar Te- 
nant in tail of the Gift of the King, made a Feoffment, and by AR of 
Parliament 2 Marie was attainted of Treaſon, by which he was to for- 
feit, &c. as inour Caſe, | (4 | 

I anſwer, That within two years after that Judgment , upon ſolemn 

argument it wasadjudged contratie, Com. 562. It was objected that in 
that Caſe a Writ of Error was brought, Com. 562. and that the Judge- 
ment was affirmed inthe Caſe of #alſngham. 1 anſwer , that the ſame 
w—_y reaſon of the Plea in Barr : And (om 565, there Plowden cons. 
feſſeth that the Judges were not agreed of the matter in Law , and the 


Lands in queſtion in #alſingams Caſe do remain with Moxlron , andat 
this day are enjoy d contrary tothe Judgment given in Wal/ſinghams Caſe: 
It was objected, That —_ this ARof 31. H. $8, was made after the 
relax toall the Lands which Francis Bier 

a 


Axcainder, yet thatitſho 
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+ hadatthe time of the Treaſon committed. I anſwer, That this AR of 
31. H. 8; is buta deſcription whatLands he ſhall forfeit, viz. all the 
Lands which he had at the time of the Treaſon committed, 

The ſecond Point is upon the Remitter of Roger Ratclif before the 
Inquiſition, for there was a diſcent to Roger Rarcliff. When Tenant in 
Tail is attainted of Treaſon, his bloodis not corrupted, [. 9. pert. 10. 
Lumley: Caſe. And the Statute of 33. H. 8. is the firſt Statute which 
veſts Lands forfeit for Treaſon in the King without Office found : So as 
according to the Lord Lumley's C aſe,C.z.part-10.before this Statute of 
33 H.$. the Land did diſcend to the iſſue in tail, The Rnle of N«/lam 
temprs occurrit Regi, is to be meant for the preſerving of the Kings 
Right, but not to make the King to do wrong. (om. 488. there the 
Remitter is preferred before the King. 49. E. 3. 16. there the Deviſe 
of a Common perſon was preferred before the Right of the King, 3.H. 
7. 2. the Lord Greiſtock's Caſe : The Dean of York, did recover againſt 
him, and before Execution the Lord died, his heir within age; the Dean 
ſhall have his Execution , notwithſtanding that the King hath righe to 
have the Ward: A fortiori a Remitter ſhall be preferred before the 
Kings Title. C. 7. part. 28. The Rule Nullnm temps occurrit Regs , is 
to be intended when the King hath an Eſtate or Intereſt certain and per. 
manent, and not when his Intereſt is ſpecially limited, when and be 
he ſhall rake it, and not otherwiſe. 

The third Point was , Whether Rarc/iff hath broughe his proper 
Adton. The words of the Aftof 2 E. 6. cap, 8. which giveth the Afon- 
ftrans de Droit , are to be conſidered : A Remitter is within the words 
of the AR. Divers Errors were aſſigned by the other fide for matter 
of Form.” 1, Becauſe the Yenire facias want theſe words (ram milites 
quam alios.) Sheffield being a Noble man, and a Peer of the Realm, It 
appeareth by the Regiſter 7. that the ſame was the ancient Form in e- 
every common perſons Caſe ; but of late that Form was left. 2. Ad- 
mit that it were a good Exception, then it ought to have been taken by 
way of Challenge, as it appeareth 13. ZE. 3. Challexge 115. Dyer 107- 
208. 3. The Statute of 35. H. $. (ap. 6. makes a new Law, and pre- 
ſcribes a Form, - Precipimus, &&c. —_ Venire facias coram, Fc. 12 Lis 
beros + Legales homines, &c. and then if it ought to be by the Regiſter 
(ram milites quam alios) yer here is a new Statute ___ it: And by 
the Statute of 2. E. 6. Cap. 32. this Statute of 35 H. 8. is made per- 
petual. And by the Statute of 27. Eliz. Cap.6. the Statute of 35. 
H. 8. is altered in paryvo, and augmented in the worth of the Jurors-z 
and by the Statute of 18. Eliz. { ap. 14. It is Enacted, That after 'Ver- 
dit, &c. the Judgment thereupon ſhall not be ſtayed or reverſed by 
reaſon of any default in Form, or lack of Form , or variance from the 
Regiſter. The ſecond Error aſſigned was , becauſe that there are two 
Venire facias , and two Diſtring4 , after that Iſſue was joyned. = 

Rr or 


306 The Lord Sheffield and Ratcliffs (afe. 
Lord Sheffield ſaeth nnto the King to have the firſt Venire facias, and 
firſt D:ſtringas quaſhed, and it was quaſhed with Rarcliff's conſent. Se. 
condly, admit there were two Fenire facias, yet ic ought to be intended 
that the proceedings was but upon one of them, and that the beſt : 27. 
17. Jacobi, in the Common Pleas, Bowen and 7ones's Caſe : In Error up. 
on a Recovery in Debt , there were two Originals certified , and ther: 
the one was good, and the other naught ; the Judges did take it that the 
Judgment and proceedings were upon the good Original, and the Judy. 
ment was affirmed 1n the Kings Bench: 24. 15 H. 8. Rort. 20. the ſame 
Caſe. Two Originals, one bearing date after the Judgment, the other 
before the Judgment; and upon a Writ of Error brought , the Judge. 
ment was affirmed, for by intendmentthe Judgment was given upon the 
firft Original , which bore date before the > Another Error 
was aſſigned , becauſe the Plea was, That ſuch-a one was ſeiſed of the 
Caſtle and Mannor of Mwsl/grave preditt;s in the plural number : I an- 
ſwer , that there is not any colour for that Error, for the word ( pre- 
dift;s) doth ſhew that the Mannor and Caſtle are not one and the lhe 
thing : So upon the whole matter, I pray that the Indgment given inthe 
Court of Pleas may be atfirmed: Sir Heyry Telverton argued for the 
Lord Sheffield, thatthe Iudgment might be reverſed. There are thee 
things conſiderable in the Caſe : Firſt, If any right of the ancient eſtate 
tail wasin Francis Bigor who was attainted, at the time of his Atrain- 
der : Secondly , admit that there was an ancient right, if it might be 
forfeited being a rightcoupled with a Poſſeſſion, and not a right in 
groſs : Thirdly , Whether ſucha Poſſeſſion diſcend to Francis Bige:, 
that he ſhall be remitted , and if this Remitter be not overreached by 
the Office. Firſt, If by the Feoffment of Francis Biger, 21, H.s. 
when he was Ceſtuy que ſe , and by the Livery the rightof the ancient 
entail be deſtroyed ; And I conceive: it is not , but that the ſameconti- 

nues, and is not gone by the Livery and Seifin made : There is a diffe. 
rence , when Ceſty que uſe makes a Feoffment before the Statute of 
1 R: 3. and when Ceſt#y que »/e makes a Feoffment after the ſaid ſtatute 
of 1 R: 3. For, before the ſtatute hee gives away all, Com 35 2. but 
after the ſtatute of R. 3. Ceſtuy que uſe by his Feoffment gives away no 
Right, In; H, 7,13. isour very caſe almoſt ; For, therethe Tenant in 
Tail made a Feoffment unto the uſe of his Will (fo in our Caſe,) and 
thereby did declare that it ſhould be for the payment of his debts , and 
afterwards to theuſe of himſelf and the heirs of his body, and died; the 
heir entred before the debts paid (but in our Caſe he entred after the 
debts paid) there it is ſaid that the Feoffment is made as by Ceſtuy qe 
»ſe at the Gommon Law, for his entrie was not lawful! before the debts 
paid. But when Francis Bigor made a Feoffment 21 H. 8, hewas (eſt»y 
que »ſein Fee, and then is the Rightof the Eſtate tail ſaved by the Sta- 
tute 
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tute of 1. R 3, And by the Statute of 1. R, 3. he gives the Land as =_ 
yant, and not as Owner of the Land, and fo gives nothing but a poſſeſ- 
fion, and no Right. 5 H.7. 5. Ceſtny que aſe (ince the Statate of rR. 
3 is but asa Servant, or as an Executor to make a Feoffment, Andif 
an Executor maketh a Feoffment by force of the Will of the Teſtator , 
he paſſeth nothing of his own Right , but only as an Executor or Ser- 
vant : g H, 7. 26. proves that (eſtuy que »ſe ſince the Statute of 1 R. 
hath but only an Authority to make a Feoffment , For (*/tay que uſe 
cannot make a Letter of Attorney to make Livery for him , for he hath 
buta bare Authority , which cannot be transferred to another : Ceſfxy 
que »ſe hath a Rent outof Land, and by force of the Statute of r R. 3 
he maketh a Feoffment of the Land , yet the Rent doth remain to him, 
for he giveth but a bare poſſeſſion : So in our Caſe, the right of the E- 
ſtate Tail doth remainin Frances Bigor, notwithſtanding his Feoffment 
as (eſt uy que ue by the Statute of 1R. 3. 1f Ceſt#y que «ſe by force 
of rhe Statute of 1 R. 3, maketh a Feoffment without Warranty , the 
Vouchee ſhall not Vouch by force of that Warranty ; For as Fitzher- 
bert faith, Cefty que uſe had no poſſeſſion before the Statute of 27. HF. 
8, Cap. 10. 27 H. $. 23.1f Feoffees to Uſe make a Letter of Attorney 
to Ceſtny que uſe to make a Feoffment , he giveth nothing but as a Ser- 
vant. The Conſequent of this Point is, That the right of the old Eſtate 
Tail wasin Francs Bigot at the time of his Artainder,and was not gone 
by the Feoffment made 21 H. $. 

The ſecond Point is , Whether a right mixt wich a poſſeſſion of Frax- 
cis Bigor might be forfeited by the Statutes of 26. H. S. and the private 
AR ot 31. H. 8, The Statute of 31. H. $. doth not fave this Right no 
more then the Statute of 26. H. $. For they are all one in words. I 
ſay that he hath ſuch a right as may be loſt and forfeited by the words 
of the Statute of 26. H. 8. Cap. 13. For that Statute giveth three 
—_ Firſt, It gives the Forfeiture of Lands, and not of Eſtates. Se- 
condly, How long dotbthat Statute give the lands to the King? For e- 
ver, viz,. tothe King his Heirs and Succeſſors. Thirdly , Ir gives the 
lands of any Eſtate of Inheritince, in Ute or Poſſeſſion, by any Right, 
Title or means. This Eſtate Tail is an Eſtate of Inheritance, which he 
hath by the Right , by the Title, and by the means of coming to the 
Right it is forfeited. Theſe two ;Statutes were made for-the puniſh- 
ment of the Child, For the Common Law was ſtrit enough _— the 
Father, viz. he who committed the Treaſon ; And ſhall the ſame Law 
which was made to puniſh the Child, be undermined to help che Child? 
The ancient Right ſhall be diſplaced from the Land, rather then it ſhall 
be taken fromthe Crown , which is to remain to the Crown for ever. 
And this Statute of 26. H. $. was made pro bono publico, and it was 
the beſt Law that ever was to preſerve the King and his Suc. eſfors from 


Treaſon, for it is as it were a hedg about the Ying ; For before ris 
wy ; Rr 2 - Satutz 
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Statute, Tenant in Tail had no regard to commit Treaſan, For he forfei, 
ted his Lands but during his own life , and then the Lands went to the 
iſſue in Tail : But this Statute doth puniſh the -Child for the Fathers 
offence,and ſo maketh men more carefulnot to offend, leaſt their poſteri- 
ty.may beg. I take two grounds which are frequent in our Law : Firſt, 
That che King is fayoured in the Expoſition. of any Statute. Com. 239, 
240. The ſecond, That upon the conſtrution of any Statute, nothing 
ſhall be taken by equity againſt che King. Com. 233, 234. Here inthis 
Caſe although the Right were not in poſſeſſion , yet it was mixed with 


the poſſeſſion, from Amo 13. E..1. untill 26. H. 8. Tenant in Tail 


feared not to commit Treaſon, For the Statute of eſt. 2. did preſerve 
the Eſtate Tail, ſa as the Father could not prejudice his iſſue per fatun 
ſuum_: And therefore the Commonwealth conſidering. that a wicked 
man did not care what became of himſelf, ſo as his iſſue might be ſafe, 
provided this Statute of 25. H. 8. Cap. 13. although the Statute of 16, 
R. 2. Cap. 5. which giveth the Premunire, doth EnaRt that all Lands 
and Tenements-of one attainted in a Premunire ſhall be forfeited to the 
King : Yet Tenant in Tail in ſuch Caſe did not forfeit his Lands : C. 1. 
rt. 63. 6. as the Statute of Weſt. 2. Cap. 1. faith in particular words, 
Thar Tenant in Tail ſhall not prejudice his iſſue ; Therefore the Sta. 
tute of 26. H. 8, in particular words faith , That Tenant in Tail ſhall 
forfeit his Lands for Treaſon. The Right of Francs Bigot is not a right 
in groſs , but a Right mixed with a poſſeſſion. The Statute of weft. 
2. Cap. I. brought with ic many miſchiefs; For by that Statute, the 
Anceſtor being Tenant in Tail, could not redeem himſelf out of priſon, 
nor help-his wife, nor his younger children; and chat miſchief conti- 
nued untill 12. E. 4. Taltaram's Caſe , and then the Judges found a 
means to avoid thoſe miſchiefs by a common Recovery ; and this Inven- 
tion of a common Recovery was a great help to the Sub;eRt. Then 
camethe Statute of 32. H. 8. Cap, 36. which EnaRed , That Fines le- 
vied by Tenant in Tail, ſhould be a good barr to the iſſue of any Eſtate, 
any way. entailed, If the Son, iſſue in tail, levieth a Fine inthe life of 
his Father who is Tenant in tail, it ſhall be a barr to him who levieth 
the Fine, and to his iſſues. And both theſe, viz, the Common Recove- 
ry, and the ſaid Statute did help the Purchaſer ; And ſhall not this $ta- 
tute of 26. H, 8. help the King ? The Statute of 26. H. 8. Cap. 13. 
hath not any ſtrength againſt che Anceſtor, but againſt the Child. For 
the Gonſtrucion of Statutes I take three Rules ; Firſt, When a Caſe 
hapneth which is nat within the Letter , then itis within the intent and 
equity of the Statute, (*0m.366. 464,Secondly, All things which may be 
taken within the miſchief of the Statute, ſhall be taken within the Equi- 
. of the. Statute 4. H, 6, 26. per Marrin. Thirdly , When any . 
cling a provided for by a Statute, every thing within the ſame miſchict 
1s, within the ſame Statute, 14. H. 7.13. The Eſtate tail of Fraxcs + 
E Biget . 
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Bigot and Katharine his wife is forfeited by the Statute of 26 H.8. 
There is a difterence when the Statute doth fix the forfeiture upon the 
ſon, As where it is enaQted that ?.S. ſhall forfeit his lands which he 

d at the time of his Attaindor ; The Judges ought expound that Sta. 

tute only to 7.F. Bur the Statute of 26 H.8. doth not fix the forfeiture 
upon the perſon, but upon the land ir ſelf : And Expoſition of Statutes 
ought to extend to all the miſchiefs. 8 E1:z. Sir Ralph Sadler*s Caſe in 
B.R. where an AAR of Parliament did enaR, That all the lands of Sadler 
ſhould be forfeited ro the King , of whomſoever they were holden : 
Sadler held ſome lands of the King ; in that caſe the King had that land 
by Eſcheat by the Common-Law,and not by the ſaid Statute, Com.5 63, 
The Law ſhall ſay, that all the rights of the tail are joyned together ro 
ſtrengthen the eſtate of the King. Tenant in tail, before the Statute of 
1 E.6.cap.14. of Chauntries, gave lands to ſuperſtitious uſes, which were 
enjoyed five years before the ſaid Statute of 1 E.6. made: Yet it was 
adjudged that the right of the iſſue was not ſaved, bur thatthe land was 
given to the Crown ; for the iſſue is excluded by the ſavixg in the ſaid 
Statute. If Tenant in tail give the lands to charitable uſes, the iſſue is 
barred, For the ſaving of the Statute of 39 E/iz. cap. 5. excludes him, 
And he is bound by the Statute of Doxzs. So the Statute of 26 H. 8. 
cap.13, and the private AR of 31 H.$. do fave to all but the heirs of the 
Offenders.. 

The third Obje&tion was ,, That Ratcliffe was not excluded by the 
ſaving ; for it was ſaid, That the ſame doth nor extend bur to that which 
is forteited by his Anceſtors body : And here Ratcliffe had but a Right, . 
+ and. that was faved ; And the Statute doth not give Rights, I anſwer, 
firſt, The Statute of 25 H. 8. is not to be expounded by the letter, for 
then nothing ſhouldbe forfeited but that only which he had in poſſeſli- 
on and uſe, Tenant in tail is diſſeiſed and attainred for treaſon : By the 
words of the ſaid Statute of 26 H.8. he forfeits nothing, yet the iſſue in 
tail ſhall forfeit the lands ; for the iſſue in tail hathy a righe of Entrie 
which may be forfeited, 6 H. 7.5. A right of Entrie may eſcheat, and 
then it may be forfeited. Secondly, The Statute-is not to be conſtrued 
to the poſleſſion ; but if he hath a mixt righe with the poſſeflion, it is 
forfeited, but a right in groſle is not forfeited: Tenant in tail of a Renc 
ar Seignorie purchaſeth the Tenancie or the Land out of which the Rent 
isi\ſuing, and is attainted ; He ſhall forfeit the Seignorie and Rent, or 
the Land, for the King ſhall have the Land for ever, And then the Seig- 
norie or Rent ſhall be diſcharged , for otherwiſe the King ſhould nor 
have the Land for ever ; For the King cannot hold of any Lord a Seig- 
norie, 11 H,7,12, The heir of Tenant in tail ſhall be in Ward for # 
Meanaltie deſcended unto him, the Meanaltie not being in eſſe; and yer 
itthall be ſaid to be in eſſe, becauſe of the King, C.3. par: 30.Cars Cale ; 
Although the Rent was extinguiſhed,yet as to the Kiog it ſhall be io eſſe; | 

The 


zi'0 The Lord Sheffield and Ratchiff's C. aſe, 
The difference is betwixt a Right clothed with a poſſeſſion, and a ribpt 
in groſle, viz, where the Right is ſevered from the poſſeſſion, there it is 
in groſle, For there the Right lieth only in Action ; and therefore nei. 
ther by the Statute of 26 H.8: nor by the private AR of 31 H.$. ſuch x 
Right is not forfeited, {..3. part 2. C.10. part 47,48. Right of Aion 
by the Common-Law nor by Statute-Law ſhall eſcheat, and there- 
fore it is not forfeited : For no Right of Action is forfeitable, becauſe 
the rightis in one, and the poſſeſſion in another, Perkixs 19. A Right 
per /e cannot be charged. 27 H.8.20. by Monntagne, A man cannot give 
a Right by a Fine,unleſs it be to him who hath the poſſeſſion; C. 1 0.par: 
Lampirs Caſe; Sever the poſlibility from the righe, and it doth not lie 
in grant or forfeiture; but unite them (as they are in our Caſe) and 
then the Right may be granted or forfeited, for that Right clothed with 
a poſſeſſion may be forfeited. A Right clothed with the poſſeſſion, 7. It 
taſtes of the poſſeſſion, 2. 1t waits upon the poſſeſſion, z.1It changes the 
poſſeſſion. The Biſhop of Durham hath all Forfeitures for Treaſon by 
the Common-Law within his Dioceſe, viz. the Biſhoprick of Darhay : 
And if Tenant in tail within the Biſhoprick commits Treaſon and dyeth, 
the Iſſue in tail ſhall enjoy the land againſt the Biſhop, Dyer 2 89a.pl.57, 
For the Biſhop hath not the land for ever, but the flue 1n tail may have 
a Formedon againſt the Biſhop : But in our Caſe it is otherwiſe : Tenant 
in tail maketh a Feoffment, and takes back an eſtate unto himſelf in tail, 
the remainder in Fee to his right heirs ; The Biſhop in ſuch caſe ſhall 
not have the land forfeited for Treaſon, becauſe that the Biſhop cannot 
have the eſtate tail ; but in ſnch caſe the King ſhall have the by the 
Statute of 26 H.8. cap.13. And the Biſhop in ſuch caſe ſhall not have 
the Fee, becauſe it is one eſtate , and the King ſhall not wait upon the 
SubjeR, viz the Biſhop. The Right waits upon the poſſeſſion : For 
11 H.7.12, If the ſon and a ſtrange diſleiſeth the father, and the fathe! 
dyeth, this right infuſeth ir ſelf into the poſſetſion, and changeth the 
poſſeilion, And it is a Releaſe infact by the father to the ſon, 9 H.7.25. 
BY Droit 57. A Diſſeiſor dyeth ſeifſed, and his heir enters and is dif. 
ſeiſed by A. The firſt Diſleiſee doth releaſe unto A. all his right; All 
the right is now in the ſecond Diſſeiſor, viz, A. becauſe the right and the 
poſſeſſion meet together in 4. 40 E. 3.18.6, Tenant in tail makes a 
Leaſe for life with warranty : 1f Tenant for life be impleaded by the 
heir to whom the warranty doth diſcend, he ſhall rebut the right in tail 
being annexed with the poſſeſſion, for that is in caſe of a ſaving of the - 
land by that right : But where one demands land, there all the Right 
ought ro be ſhewed. 11 H.4.37. If a man beto bring an Aion to re- 
cover, then he ought tro make a good title by his beſt right, if he hath 
many rights: But if a man be ia poſſeſſion, and an Aion be brought 
againſt him, then he may defend himſelf by any of his rights, or by all 
his rights. 11 H.7. 21, Tenant in tail maketh a Feoffment to his uſe 
upon 
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apon Condition, and afterwards upon his Recogniſance the land is ex- 
tended, and afterwards the Condition is performed, yet the intereſt of 
the Conuſec ſhall not be avoided ; For althoug the Extent come upon 
the Fee,and not upon the Tail, yet when the Extent was, it was extra&t- 
ed out of all the rights. C,7. part 41. A Tenant in tail makes a Leaſe 
for life, now he hath gained a new Fee by wrong ; and afterwards he 
makes a Leaſe for years, and Tenant for lite dyeth ; He ſhall not avoid 
his Leaſe for years, alchough he be in of another eſtace, becauſe he had 
a defeicible title and an anc ent right, the which if they were in ſeveral 
hands ſhall be good, as the Leaſe of the one, and the Confirmation of 
the other ; And being in one hand,it ſhall be as much in Law as a ſaving 
of the Right. 

In our Caſe, the Right and Poſſeſſion both were in Francis Bigo: ; 
And Rarcliffe is entitled to the old eſtate tail, and to the new allo. 
There is a difference betwixt him who claims the land ſo forfeited to the 
King, and the heir of the body of the peaſon attainted : Litr-719. Land 
is given to eA and the iſſue males of his body, the remainder to the heirs 
females of his body : If the Father commit Treaſon, both heir male and 
female are barred , for they both claim by the Father ; but if che heir 
male after the death of his Father be attainted of Treaſon, the King ſhall 
have the lands as long as he hath iſſue male of his body , and then the 
heir female ſhall have the lands, for ſhe ſhail not forfeit them, becauſe 
ſhe claimeth not by the brother, but by the father. Com.in Manxels caſe, 
A man hath three ſeveral rights of eſtate tails, and comes in as Vouchee; 
If the Recovery paſs, it ſhall bar all his Rights for one Recompence, 
and they ſhall be all bound by one poſſeſſion. There is a difference 
where the Kings title is by Conveyance of the party, and where for for- 
feiture for Treaſon by this Statute of 26 H. $. cap, 13. v.the Abbor 
of Colcheſters Caſe : The Abbot ſeiſed in the right of his houſe, did com- 
mit Treaſon, and made a Leaſe for years, and then ſurrendred his houſe 
to the King after the Statute of 26 H.$. The queſtion was whether the 
King ſhould avoid the Leaſe ; It was adjudged , That the King was in 
by the ſurrender, and ſhould not avoid the Leaſe, and not by the Statute 
of 26 H.8. But if the King hah had it by force of the Statute, then the 
King ſhould have avoided the Leaſe, {om.560. Tenant in tail, the re- 
veron to the King ; Tenant in tail maketh a Leaſe for years, and is at- 

. tainted of Treaſon; The King ſhall avoid- the Leaſe upon, the conſtru- 
ion of the Statute of 26 H. 8: which gives the lands unto the King 
for ever. 

The third point is upon the Remitter. This point had been argued by. 
way of Admittance: For as I haveargued, The ancient right 1s givea 
away unto the King ; and then there 15 no ancient right, and fo no R:- 
mitter, There is a difference where the iſſue in tail is forced to make a 
Title, and where not: In point of defence he is-not ſo preciſely force 
Sp) 


demands the lands from the King, the Diſcent will not help him, becauſe 


the Attaindor of the Anceſtor of- Ratcliffe hinders bim in-point of title 


to make a demand, Dyer 3326. In this caſe he ought to-make himſeif 
heir of the body of x | 

part-139,140. There Cook couples the Caſe of Fine levied, and the Caſe 
of Attaindor together. C.$. pare 72. Land is given to husband and wife, 
and to the heirs of their two bodies : The husband alone levies a Fine 
with proclamations, Or is attainted of Treaſon-and dyeth :; The wife 
before Entry dyeth : .The iſſue is barred ; and the Conuſee, or King hath 
right unto he land, becauſe the iſſue cannot claim as heir to them both, 
viz. father and mother, for by the father be is barred. 5 H.7.32,3;. 
(-9.part 140. Husband and wife Tenants in tail; If one of them be at- 
rainted of Treaſon (as it was in our Caſe) the lands ſhall not diſcend to 
the iflue, becauſe he cannot make title. And: there Cook, puts the Caſe, 
That.if Jands be given to an Alien and his wife, they have a good eſtate 

- rail, and yet itis not diſcendable tothe iſſue. The Conſequence then of 
all this is, That if Ratcliffe cannot take advantage of the diſcent by rea- 
ſon of the diſability by. Attaindor, 4 fortiori he ſhall not be remitted ; 
And yet-I confeſs that in ſome Caſes one 'may be remitted againſt the 
King, 'Cem.4$8,4$9,55 3- But that is where the King is in by matter of 
Law by Conveyance ; but in this Caſe the King is in by an AR of Par. 
liament, and there ſhall be no Remitrer againſt a matter of Record. 
Another reaſon is, becauſe that the poſſeſſion is bound by the Judgment 
of Attaindor and the AR of Parliament. 5 H.7.31- 7 H.7. 15. 16 


H.7.8. A diſcent of land ſhall not make a title againſt che King or any - 


other who hath the land by an AR of Parliament. 

But then in our Caſe, If there ſhould be a Remitter, yet the ſame is 
overteached by the Office. C,z.part 10, before the Statute of 33 H.8. 
cap.20. there ought to have been an Office found in the Caſe of Attain- 
dor of Treaſon, By. © 103. Brook Office Devant, &c. 17, I do not 
mean an Office of intitling , but an Ofhce declaratory ofa conſpicuous 
ticle. C.5.part 52. There are two manner of Offices ; One which veſt- 
eth the eſtate and poſſeſſion of the land &c.in the King; Another which 
is an Office of Inſtruction ; and that is when the eſtate of the land is 
lawfully in the King, but the particularity thereof doth not appear upon 
record : And the Office of Inftrucion ſhall relate to the time of the 
Attaindor, not to make Queen E/iz«beth in our Caſe in by diſcent, but 
to avoid all meſne Incombrances ; And is not this Remitter an Incom- 
brance? And for that purpoſe the Office ſhall relate : For in things of 
Continuance Nul/am temp occurrit Regi, C. 7. part 28. For fo the 
rule of Nul/nm temps &c. is to be underſtood of a thing of Contina- 
ance, and not a thing «nica vice, v. Fitz. Entre Congeable, 53.Tr4v.40, 
whereitis ſaid, Where the King hath cauſe to ſeiſe tor the A of 

enane 
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to make his Title, as he isin caſe of demand. Whereas the Defendant - *© 


cs Bigot and K atharine. (+8. part 7.2. C9. : 
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'-& + Tenant for life, if the Tenant for life dyeth, the Reverſion may enter; | 
Þ for in that caſe Fempas ocenrrit Regs, and the King cannot ſeize after the 


' * "death of the Tenant for life. 35 H.6.57. There is no diſcent againſt the 
©, _ King. and if there be no diſcent,then there is no Remitter. The conſe 
ence of all this is, That the Office doth relate to the Right, And that 
the Monſtrans de Droit doth nor lie: And the want of Office found for 
all chis time,was the fault of the Kings Officers, and ſhall nor prejudice 
the King. Bur if the Otfice ſhould not relate, then the Monſftrans de 
Droit would lie, becauſe then the King was in but by one ſingle matter 
of Record. We ſhew in che Office, 33 Eliz. That there iſſued forth a 
Commiſſion direR&ed to certain of the Privy-Councel to enquire of the 
Treaſon ; and if Francs Bigor upon the Treaſon were Indicted. And 
in our Caſe we ſhew immediately another Commiſſion was direRed to 
the Lord Chancellor and the two Chief Juſtices &c. to arraign Francis 
Biget. And all that is confeſſed by Ratcliffe himlelt, viz.medo & forma. 
And therefore the ObjeRtion which Gl/anvile made was frivolous, viz. 
That it did not appear that Francs Bigor was attainted by VerdiR, by 
Confeſſion, or by Outlawry, And fo he concluded , That for thele 
cauſes the Judgment given in the Court of Common-Pleas ought to be 
reverſed. 

George Crook argued for Ratcliffe, and he prayed that the Judgment 
might be atfirmed. 1I will argue only theſe points following. 1. That 
Francis Bigot had not ſo much as a right of Attion ar the time of his 
Attaindor, tor he had not any rightat all. 2. Admit that he had a righe 
of Aion, If this right of AQtion be given to the King by the ſaid Sta- 
tutes of 26 & 31 H.$. It was objeRted, That the right being clothed 
wich a poſſeſſion, that the ſame is given to the King : But I wilt prove 
_ the contrary. 3. When Francs Bigot being Tenant in tail, and bein 
attainted and executed for Treaſon, and then Katherine his wife dyet 
being one of the Donees in tail,21 H.$. and the lands diſcend to Rarcliff, 
If the Cthice afterwards found ſhall relate go take away the Remitrer. 
I ay it doth not, but that his Remitter doth remain to maintain his 
Monftrans de Droit, and he is not putto his Petition. The chief point is, 
What right Francis Bigot had at the time of his Attaindor.- 1. When 
\ Ralph Bigor being Tenant in tail, 6 H, 8. made a Feoffment in Fee,whac 
right remained in Fr.ixcis his Son? The right is in abeyance, viz. is 
nubibus, that is in cuſtodia Legis : * nd then Francis Brgor had no righe 
of that entail 21 H.$. when he made the Feoffment. Com.4$7. There 
7s is divided, viz. ?us recuperandi, 7us in'randi, 74 habendz, 7u6 reti- 
ad, [- percipiendi, 7us poſſedends; but here Francis Bigoe had not an 
of theſe rights. (om.374. if the Diſcontinuee of Tenant in tail leviet 


a Fine with proclamations, and five years paſle, and Tenant in tail 
dyeth, the iſſue jn tail ſhall have other five years, becauſe he is the 

firſt ro the riglit, 19 H. 8.7. C.7. part $1. If Donee in tail maketh a 
. | | Sſ Feoffment 
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Feoffnemtin Fee, is Pr veritare the Donee hath not jus in vr, yeque ad 
Tos, C3. part 29. L312. 649. There it appeareth that the right to an 
eftuiv rai i{ may be m abeyance.- (om. 55 2 #/alfingharms Cale: There the 
King gave land in tail ro }Fyar,who made a Feofincer unto Walſingham, 
Afterwards jar was attainted of Treaſon, and there the eſtate rail of 
W017 wei forfeited ; - bur the canſe there wes, becauſe that the reverſion 
was inthe Crown , and ſo no difcontinuznee by his Feoffment, be- 
rauſethyt the reverſion was in the Crown. In ont Caſe, no right of the 
eſtmretail was in Francis Bigor afterthe Feoffment unto his own ofe, bur 
ahe right is in _ It was objected, That the Writ of Formedes is 
Diſrendsa ju, and the 3onflrans de Droit was fo : 1 anfwer Itisfo in 
potnc of form in the Writ, but not in ſubſtance. C.7. parr 14, Tenant 
mm tail makes a Leafe for life, and Tenant for life dyecth : Now he hath 
an ancient right, and the Donor may avow upon the Tenant in tail not- 
withſtanding his Feoffment, but that is by reaſon of privity, and not by 
eaſon of any right he hath. 7- recmperands did difcend to the iſſue in 
rail, viz. Fravcis Biget, 21 HS, He who hath a righe of Action giveth 
the fame away by his Livery and Feoffment, as appeareth by the Cafes 
putin (2. pare 111. It was objefted, That Ceſtwy que wfe was an At- 
torney or Servant, therefore he doth not paſſe his own right, for he can- 
wot make at Attorney'to make Livery; and 9 H.7.2 -, was cited to be 
adjadged ſo: But iis adjudged to the contrary, 27. 25 H, 8. in the 
Kings Bench, oe. 7 1. berwixt the Biſhop of Londen and Keler, as it ap- 
in Dyer 283. and Bendlor's Reports, and C. 9. part 75. For 
there it is expreffe, that Ceftny gwre-n/e may make a Letter of Attorney 
to very ; which proves that he-makes not the Feoffment as a 
Servanit, but as Owner-of che Land. Tr was objected, That-Cxefty que 
uſe was as an Executor + but that I deny, 49 E:3-r5-4. Perſe ; Execu- 
tors cannot make a Feoffment, but they ought to make a Sale ; and the 
Vendee,v4z. the Bargainee is in without Livery and Seifin : Bur if they 
fo make a Feoffment by the Livery, ajl their right is given away : But 
if an Attorney giveth Lvery in the name of his Mafter, nothing of his 
own right to the ſame Land is given away by the Livery and Seiſin ; 
but if he-maketh Livery in his own name, tes he giveth away his own 
night; and the Statute of r R. 3. cap.r. maketh the Feoffnent good 
which'ismade by (ty que »/e againft him and his heirs. (1. pr. 11 "- 
By Livery and Seifin his whole right is given away. Com.z52. The 
Feoffces of Ceftrvy que »/+ are diſlerſed ; the Diſſeiſor enfeofferh Ceſt»y 
-qwe ſs, who enteoffs a ſtranger ; And the _ was, If by this 
Feo made by Ceftsy que »/e the right of the firſt Feoffees were 
determined/and extin&. F;rzherbert held that the right was gone ;. and 
jn that caſe the Uſes were raiſed after r R. 3.and before 27 H. 8. cap.10. 
Although Telverren held that it was meant of a Feoffment before rhe 
Statute of 1 R:3, fa recupernndz was in Framis Biger, Then the 
| | que- 
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26 
Statutes : The words of the Statute of 26 H. 8. are, That the party of- 
fending foal forfeit all bis Poſſeſſion and Vſe ; but there is no ward of 
"Right 1n the Statute ; and that Statute doth not extend to give any land 
but chat which was in poſſeſſion or uſe ; And the cauſe was, becauſe 
before that Statute of 26 H. 8. Uſes were not given unto the King for 
Attaindor for Treaſon, they being bur a Truſt and Confidence, (11. 
part 36 b. The Statute ſayes, By any wayes, ticle,or means ; But obſerve 
when this Statute was made; It is a penal Statute, and therefore ſhall 
be taken ſtriftly, Sramford 129 b, C.11. part 36 b- The Statute of 5 & 
6 E.6. takes away Clergy ; but if a ſtranger be in the houſe by licence 
of the Owner, the party ſhall have his Clergy, becauſe out of the words, 
and being a penal Law,it ſhall be taken ſtrictly. The Statute of 33 H.8. 
cap.20, forfeits for Treaſon Right to the Land, viz. right of Entry ; 
but the Statute of 26 H g. giveth not any Right. Before the Statute of 
33 H.8. a right of Entry was not given to the King for Treaſon; #4 
fortiors a right of Action was not forteited to the King. It is the Starute 
of 31 H.$. the private AR which hurteth us,which expreſly gave Rights: 


. But this Righe in our Caſe is not forfeited by this Statute, which givech 


Rights which a man bath ; But in our Caſe Francis Bigor had not the 
Right, but the Right was in abeyance. Statutes in points of Forfeiture 
forfeit no more then a man hath : But yet a. Statute may give to the 
King that which a man hath not. C.11.parr 13. The ſtacure of Mane» 
ſeries gave that to the King which was not, viz. Monaſteries in repyta- 
tion, ſaving to none bur ſtrangers,no not to the Donors. Hu«ſſics Caſe ; 
Tenant in tail doth bargain and ſell to the King ; and a ſtatute gave it 
to the King, ſaving to ſtrangers ; but neither the Donor nor hs iſe 
were within the ſaving, Old Entries, 423-b,c, 4, It was enacted; Thar 
the Duke of S»ffo/k ſhould forfeit for Treaſon all his Lands, Rights, 
and Tenements, and all ſuch Rights and Titles of Entry which he had : 
Bar thereby rights of Afton were not given to rhe King, but only righes 
of Encries. The ſtatutes of 32 & 33 H.*. are alike in words: If: Tenant 
in tail, the Remainder over, forfeit &c. the Remainder is ſaved without 
wards of ſaving: But if the ſtatute giveth the land by nameunta the 
King, then the Remainder is not ſaved, but is deſtroyed. If a Right of 
Attion be given unto the King, the ſtatutes of Limitation and Fines arg 
deſtroyed,for he is not bound by them.C.48 <,486.in point of foxteiryre, 

Sramf.187,188, There is a difference betwixt zeal and pepſonal Rights 

given.cothe King, (.3-por3. : A right of Aon! concerning laherty 

tances are not forfeined by Acttaindor, &c. But Obligations, Fratutes, &6, 

are forfeited by Attaindor, C.7. part 9. Aright of Action is not give 


by tothe King by general words of an A, becauſe it ljerh in privity, 4n 


« would be a vexationto the ſubje&iſ they ſhould be gv#3 (44-25; 124 
? | Sia Although 


316 - The Lord Sheffield and Ratcliff's ( afe. 

Although that a Non compos mentis Carinot commit Felony, yet he may 

commie"Treaſon ; for the King is Caput & ſalus reipublice. If Non 
compor mentis maketh a Feoffment, and then committeth Treaſon, the 
King ſhall not have an ARtion to recover the Land of the Nox comps; 
mentis,”as the party himſelf may have : Bnt if Non compor mentis be 
diſſciſed; and then be attainted of Treaſon, then the King may enter inty 
the Lands, becauſe the party himſelf had a right of Entry which is given 
to the King. | 
' It was objected, That a right of Action clothed with a. poſſefſion 
might be given to the King. Tenant in tail diſcontinues, and rakes back 
an eſtate, and is attainted of Treaſon : This right of Aion ſhall not 
be forfeited to the King , for his right of Action was to the eſtate tail, 
In our Caſe the right of Action was to Katberize, forſhe was Tenanc 
for life, The Attaindor was 29 H 8, and the AR which forfei' ed the 
Right was made 31 H.$. and then the right and poſſeſſion were divi- 
ded. 30 H.6. Grants 91. The King may grant the Temporalties of-a 
Biſhop before they happen to be void, And fo he m__ a Ward: 
Bur the King cannot grant the Lands of F.S. when he ſhall be attainte! 
of Treaſon ; for the Law doth not preſume that'? S. will commit Trea- 
ſon. The Deviſe of a Term, the Remainder over is good : Bur if the 
Deviſe be of a Term to one in tail, the Remainder over,the Remainder is 
void, becauſe the Law doth preſume that an eſtate in tail may continue 
for ever. C.8. part 165, 146. The Law did not preſume that Dighy at 
the time of the Conveyance intended to commit Treaſon. 

It was objected, That whatſoever may be granted, may be forfeited: ] 
deny that, (3. part 10. by Lumley's Caſe: If the iſſue in tail in the 
life of his Father be attainted of high Treaſon and dyeth, it is no for- 
feiture of the eſtate tail : But if the: iſſue in rail levierh a Fine in the life 
of his Father, itis a bar to his iſfues. C. 3. pare 50. Sir George Brown's 
Caſe, 10 E, 4 1. there Executors. may give away the goods of the Te- 
ſtator, .but they cannot forfeit the goods of their Teſtator. Com. 293. 
Osborns Caſe, Gutptinn in Soccage may grant the Ward, but he cannot 
forfeit him. C.3.parr:3. Right of 
vity by general words of a Statue, are not given to the King,v.Dyer 67. 
Stringfellow*s Caſe : That which is in cuſtodia Legis cannot be taken 
as a Diſtreſs in a Pound overt, canyot be taken out of the Pound upon 
another Diſtreſs. he.” 2 

The third Point is , If. he were remitted ;. And I-conceive that he was 
remitted : When Tenantin tail is attainted of Treaſon, the iſſue at the 
Common Law ſhould inherit as1f he-had not been attainted, Lit, -47- 
C. 1. part t03. for as to the Eſtate tail, 'there was no corruption of 
blood. C.'10. part. 10. If Tenantin tail before-the Statute of 26+ H. $. 
commit Treafon , the land ſhall difcend to his iſſue, for the iſſue doth 
not claind by the Father, but per formanz doni. (.8: part 166. ſuch a 

: cent : 


Actions reals, becauſe they are in pri- - * 


 Wteof x.R, 3, and not by the Common Law, but only by force of. the 
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ſcent ſhall rake away entrie; But in our Caſe Rarcliff had both poſſeſſi- 
on and right, and therefore is remitted , the ſpeciali Verdict finds that 
be was remitte@, and the Judgment given in the < ourt of Pleas in the 
Exchequer was, that he was remitted It was objeRted, that the Re- 
mitter was deſtroyed by the relation of the Othce; but the ſame is nor 
ſo, for the Othice relates only toavoid incombrances, viz. afts done by 
himſelf; but to deveſt the Freehold , and to fertle the ſame in the King, 
the Office ſhall nor relate : And if it ſhould relate, thenthe King ſhould 
loſe many Lands which he now hath : Com. Nichols Caſe. Tenant for 
life upon condition to have Fee, &c. If the Othce ſhall relate , (hen the 
ſame takes away the Freehold out of the perſon attainted, a principio, 
and then the Fee cannot accrue; and fo by that means the King ſhould 
loſe the lands. A Remitter is no incombrance, for it is an ancient right, 
and the AR of the King cannot do wrong . C. 1. part 44.6. 27 eAſ. 
30. There Tenant for lite with clauſe of re-entrie is attainted the reverſ1- 
oner entreth, the Office ſhall not relate to take the Freehold out of the 
reverſioner, C. 3. part 38. Relatioeſt fitio juris, and ſhall never pre- 
judice a third perſon ; and the Othice found inthe life of Katherixe ſhal 
not prejudice him, C. 9. part, Beamonnrs Caſe ; the husband and wife 
are Tenants in tail , the husband is atrainted of Treaſon and dyeth, yet 
the wife is tenant in tail, when it is not to the damage or prejudice of 
the King, there rempus occurrit Regi : C. 7. part. 28. Baskervile's Cale. 
From 29 H, 8. untill 33 H. 8. Katherine; and afterwards Ratcliff had 
the poſſeſſion ; and then the Law was taken to be , that Rarcliff had a 
lawtuil poſſeſſion. For theſe reaſons he concluded, that the Judgment 
ought to be athirmed, 

In Tr5:ity Term following, viz. Trin. 21.7acobi Regis, the Caſe was- 
argued again : and then Coventry the Kings Actorney general , argued 
for the Lord Sheffield, That the Judgment given in the Court of Pieas 
in the Exchequer, ought to bereverled. He faid,l will inſiſt only upon 
the right of the Caſe, Whecher upon the right ot the Caſe Rarcliff may 
maintain a Monftrans de Dyoir. Firſt, If by the Artainder, the right of 


. theoldEſtaterail, as well asof the new Eſtate tail be forfeited : Se- 


condly, Admitring that the old right of entail be not forfeited, then if the 
Otfice do overreachthe Remitter, for then a Monſtrans de Droit doth 
not lie, but a Petition for the reaſon of the diſcontinuance Fitlt it is 
evident, that when Ralph Bigor Tenant in tail in poſſeſſion 6 H. >. made 
a Feoffment , that that was a diſcontinuance, and it is as clear that the - 
right of the old Eſtate tail veſted in- Francs Bigor. The Feoffment 
made by Fraxcis Bigor, 21.H. $. did not deveſt the right of the old rail: 
Firſt for che weakneſle of the Feoffment, Secondly tor the infeparable- 
neſs of the Eſtate tail, which is incommunicable , and not to be diſpla- 
ced by weak aſſarance. That Feoffment was made according to the Sta- 


faid 


113 The Lord Sheffield and Ratcliff's Caſe. 
#:id Statute. when Spine is Lye Deed ; | and rey > paſſeth 
bur only b of Livery, orelſe nothing at all. Alſo at the time of 
the ow Ax Beig 21 H, 8, the Feoffees were in ſeiſin of the Lands ; and 
- Ratcliff ſhews in his Aonſtrans de Droit, that Francs Bigor did diſſeiſe 
the Feoffees, and ſo the Feoffment had no force as a Feoffment ar the 
Common Law, but onl by the Statute of 1R. 3. For at the Common. 
Law, if Ceftip xe uſe had entred upon the Feoffees, and made a Feoff. 
ment, nothing had paſſed. There is a difference betwixt a Feoffment 
at che Common Law, and a Feoffment according to the Statute of 1 R. 
3. which operates /#b modo. Feoffments are the ancient Conveyances of 
Lands, but Feoffments according to the Statute of 1 R. 3. are up- 
ſtarts and have not had continuance above 150 years, In cake of Feoff. 
ments at the Common Law, the Feoffor ought to be ſeiſed of the lands 
at the time of the Feoffment; bur if a Feoffment be according to the Sta- 
tute of 1 R.3. inſuch Caſe the Feoffor needeth not be in poſſeſſion : 
Feoffments at the Common Law give away both Eſtates and Rights 
but Feoffments by the Statute of R. 3, give the Eſtates , but not the 
Rights . In caſe of Feoffment at the Common Law, the Feoffee is in 
the Per, viz. by the Feoffor; but in caſe of Feoffments by the Statute of 
R. 3 the Feoffees arein in the Poſt, viz by the firſt Feoffees, 14 H.8. 
10. Brudnel ſays, that a Feoffment by Ceftny que uſe by . the Statute of 
1R, 3, like to fire out of a flint, ſo as all the fire Which cometh out of the 
flint will not faſten upon any thing but tinder or gunpowaer : So a Feoff. 
ment by Ceſt«y que ſe by force of the Statute of 1 R. 3, will not faſten 
upon any thing but what the Statute requires, 5 H. 7.5. 21 H.7. 25 
8H, -,8. 27 H. 8.13. 23. by theſe books it appeareth , thatif Ceſt»y 
que #ſe maketh a Leaſe for life, during the Leaſe he gaines nothing, and 
after th» Leaſe he gains no reverſion; for the Leſſee ſhall hold off the 
Feoffees, and of them he ſhall have aid, end unleſs it be by deed In- 
dented, in ſuch a Caſea Reſervation of Rent is void, and the Leſforin 
ſuch a Gaſe cannot puniſh the Leſſee for waſte ; for he makes the Leaſe 
meerly by the power which the Statute gives him. 8. H. 7.9. Ceftny que 
w/e makes the Feoffment as ſervant to the Feoffees, and if notas ſervant 
to the Feoffees, yet at leaſt as ſervant to the Statute of 1 R 3. If a man 
entreth upon another, and maketh a Leaſe for life, he gains a reverſion 
to himſelf, and ſha'l maintain an Aion of Waſte; bit Ceſtuy que uſe, 
when he entreth and maketh a Leaſe, he hath no reverſion, nor ſhall pu- 
niſh waſte And as itis inthe Creation, ſo isitin the Continuance. 
4 H.7.18. If Ceftuy que uſe for life or in tail makerh a Leaſe for life, it 
is warranted during his own life, by the Statute of 1 R. 3. butif Tenant 
for life at the Common Law , 'maketh a Feoffment , ora leaſe for life: 
there the firſt Leſſor oughc to avoid this forfeiture by entrie , and it is 
not void by the death of the ſecond Leffor, viz. the Tenant for life, 
27 H.8.23. A Feme Covert is Ceſtny que »ſe, the husband m_ a 
« Feoftment 
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” - 7Þeoffment and dieth , the Feoffment is void by his deach : By. Feoff- 
-  -Mments tolifes 49. If Ceftay giz wefor life levierh a fine, it is no forfei- 
rufe,but good by the Statute of x R.3.during his own life. And if in ſuch 
cafe Proclamations paſs , there a no Claim nor entrie within five 
_ years; but the Law is conttarie of Tenant fot life by the Common 
aw : for if Tenant for life at che Common Law levieth a fine , it is a 
forfeiture. Dyer 57. Ceftny que mſe for life or in tail, maketh a Leaſe 
for life, the Leaſe is derermined by the death of Ceſt#y que uf ,and the 
Leſſee is become Tenant at ſufferance ; but a Leaſe for life by Tenant 
- for life at the Common Law, is not determined by the death of Leſſee 
for life who was Leſſor, and his Tenant is tenant for life, and not at ſuf. 
ferance, as inthe Caſe before, and the firſt Leſſor ought to avoid it by 
,entcie. By. Feoffments to Ufes 48, A Recovery by Ceſt»y que »ſe intail 
or in fee, is ended by his death. 

By thefe Caſes appears a main difference betwixt the validitie of a 
Feoffment by {fry que »ſe, and the Feoffment at the Common Law : 
The Statute of 27 H.$. of Ufes , doth not execute Uſes which are in a. 
deyance, C. 1. part, Chudleigh's Cafe 9 H. 6. by the Common Law, the 
Deviſe to an Enfant in ventre ſamier is good, but by the Statutes of 32, 
and 34 H.$, of Wills ſuch a Deviſe is not good, for the Statute Law 
doth, not provide for the putting of lands in abeyance. By the Statute 
of x R. 3. All Feoffments and Releaſes, &c. ſhall be good and effe&u- 
al to thoſe ro wbom they are made to their uſes And this Feoffment in 
our Caſe, was not made to a man i» Nabibns. Ceſt wy que w/e by this Sta- 
tute of of 1 KR, 3, makes a leafe for years, the remainder over to the 
right heirs of 7, S, the remainder is not good , for the Statute doth nor 
put it in abeyance, for the remainder ought to be limited to one in eſſe. 
23 H, $. cap. 4. giveth power to Executors toſell : that Executor who 
proveth che Will, ſhall fell, and when he ſelleth, if he have any righs 
to the land , che right of the ſaid Executor is not gone by that Statute. 

So if Commiilioners upon the Statute of Baxkynp:s, ſell the Lands of 
the Bankrupt , and one of the Commiſſioners hath right to the land ſo 
ſold, his right is not extin& : And ſo in this Caſe the Statute limirs what 
ſhall paſs. Upon the Statute of 1 3 Eliz. cap. 4. which makes the lands 
of Receivers liable for their debts, if the King (elleth, cherighr of the 
Accomptant paſſeth , but not the Kings right. 1 E. 3.0. an Abbor 
having occaſion to go beyond the Seas, made another Abbot his Procu- 
rator,to preſent to ſuch Benefices which became void in his abſence:That: 
Abbot preſents in the name of him who made him Procura.or, to one of 
bis own Advowſons, the right of his own Advowſon doth not paſs; bur 
yet it is anuſurpation of the Abbot whnch wene beyond ſea , to that 
Church. What is the nature of this right ? All rights are not gi en a- 
way by Feoffments at che Common Law, Liz, 672. Land is given unto 


hasbandand wife in tail , the husband maketh a Feoffinent , and hes 
ACK. 
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whe 2 \ackan Eftateto bim and his wife both of thempre remitted, Which 

s oo wh Caſe proveth thatche husband hath leftin himſelf a rig':t notwithſtan. 
ding the Feoffment. 41 E. .1 41 Afſ. 1, Fohn at Lee's Caſe, So at 
the Common Law a Feoffment doth not give away all the right; This 
righe dorh ſtick ſo faſt in the iſſue, as the Statute of weft. 2. cap. 1, 
can back it unto him. 2 E.3.23. 22 E.3., 18. Atche Common Law , if 
Tenant in tail had offered co levie a fine, the Judges ought not to receive 
it, but ought to have refuſed it, if ir had appeared unto chem that the 
Consſor was Tenant in tail : the ſame was before che Statute of 4 H, x, 
which gave power to Tenant in cail to levie a fine ; for the Statute of 
Weſt. 2. Cap. 1. ſaies, Quod fins (it nullus. 2. E. 2. age 77-2 Ec 3, 31, 
3 E,3.-1. 24 E. 3. 25, If Doneein tail levieth a Fine , yet thereis no 
remedie againſt his Tenant, for he thall not be compelled to attorn, for 
that the right is in the Donor. 2 F. 2. Avowry 181, 48 E. 3. 8. Avoy. 
ry was made upon the Donee in tail , notwithſtanding that he made a 
Feoffment : and Avowry is in the realtie and right. 4 E. 3.4.4 H. 6.28. 
10 H, 7. 14. Ina Replevin, ancient Demeſne is a good plea, becauſe the 
Avowry is in the realtie : The Donor ſhall k$ow for homage upon the 
Donee, after that the Donee hath made a Feoffment. 7 E. 4. 28. the 
Donee ſhall do homage. And Lirr. 99. faith, That none ſhall do ho- 

, mage, butſuch ass ſeiſed in his own right, or in the right of another, 

2 E. 2. eAvowry *5. 7 E 54.28 15 E. 4,15 Gard. 116. the iſſue 
ſhall be in Ward notwithſtanding a Feoffment by Tenant in tail, (om. 
561. Tenant in tail maketh a Feoffment, yet the right of the rail doth 
remain in the Tenant in tail. 21 H.7. 40. Tenantin tail of a Rent, 
Srants the ſame in Fee; if an Anceſtor collateral releaſeth with Warran- 
ty, the ſame bindeth the Tenant in tail. 

There is a common Rule, That a Warranty doth not bind whena 
man hath not a right : The Caſes cited in C. 1. part, eAlbonies Cale , 
where Feoffments give Rights, I agree. Barton and Ewers Caſe, A man 
made a Feoffment of Land, of which he had cauſe co have a Writ of 
Error , he gave away his Writ of Error by the Feoffment ; I agree all 
thoſe Caſes , for that is in Caſes of Feoffments at the Common Law; 
butin our Caſe the Feoffment is by the Statute of 1 R. 3, In our Cale 
there is 7+ habend;, —_ & recuperandi : It is like unto a plant in 
Winter which ſeemeth co be dead, yet there is in it anima vegitativa, 
which in due time brings forth fruic : So the right in our Caſe 15 not gi- 
ven away, nor is itin abeyance, but in Frances Bigor , which may be re- 
Sained in due time. Dyer 340. there was Scintilla 14755, as here in our 
Caſe. 19 H. 8.7. Where Tenant in tail maketh a Feoffment, and the 
Feoffee levieth a fine, and five years paſs, there it is ſaid that the Iſſue in 
rail ſhall have five years after the death of Tenant in tail who made the 
Feoffment ; and the reaſon is, becauſe he is the firſt tro whom the riphe 

*t 


doth diſcend, This Caſe was objzeRed againſt me : yet Lanſwer, t 
Tenang 
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Tenant in tail in that Caſe hathright, but he cannot claim it by reaſon 
of his own Feoffment ; he cannot ſay he hath right , but another may 
fay he hath righe. | 

In our Caſe Fraxcs Bigor cannot ſay he hatha Right in him, but an. 
. other may ſay he hath a Right. It is like where Tenant in Fee taketh a 

Leaſe for years by Deed Indented of his own Lands; He, during the 
years cannot ſay that he hath Fee, yet all other may ſay that he hath the 
Fee. C.4. part 127. The King ſhall avoid the Feoffmenrt for the benefit 
of a Lanatique , which Feoffment the Lanatique had made ; and ſhall 
' not the King avoid a Feoffment which a Lunatique hath made, for his 
own benefit, viz, for the benefit of the King himſelf? I conceive that 
he ſhall, Secondly, Admit the right be in the perſon, viz. in Francs 
Bigot ; Fyet they object that it is a right of Action, and ſonot forfeited. 
If this right be in the perſon at the time of the Artainder , it ſha!l be 
forfeited; if it be not in his perſon, but in N#bibzs, yet it ſhall be forfet- 
ted, Tenant in tail makes a Feoffment unto the uſe of himſelf and his 
witein tail, if the old right of entail reſt, or ner, in his perſon, it is for» 
feited to the King, 34 E/iz- this very Point was then adjudged , Where 
Tenant in tail before the Statute of 27 H. 8. of Uſes, made a Feoffment 
unto the uſe of himſelf and his wife in tail. It was reſolved upon ma- 
ture deliberation by all the Judges of England, that the old Eſtate tail 
was in ſuch caſe forfeited for Treaſon. Set this Judgment aſide, yet it 
reſts upon the Statute of 26 H. 8. A general AR for forteiture for 
Treaſon, and the particular AR of 31 H. $, which was made for the 
particular Attaindor of Francs Bigot. 

I will argue axgue only upon the Statute 26 H. $. which hath three 
clauſes. Firſt , to take away SanQuary ; Secondly, to provide that no 
Treaſon be committed , and the Offender puniſhed ; The third, which 
clauſe I am to deal with, which giveth the forfeiture of Lands of Inhe- 
ritance, &c Theſe three clauſes do depend upon the Preamble. It was 
high time to make this Statute : For when H. 8, excluded the Pope, he 
was to ſtand upon his guard : And that year of 26 H. $. there were 
five ſeveral Inſurrections againſt the King, therefore it was great wil- 
dom to bridle ſuch perſons : King E4. 6. and Queen Mary repealed di- 
vers Statutes for Treaſon and Felony, yet left this Statute of 26 H. $. 
to ſtand in force, Anno5 E. 6. cap. 5. this Statute of 26 H.$. fome- 
what too ſtrict was 1n partrepealed,viz, That che Church lands ſhould 
not be forteited forthe Treaſon of the Parſon. This third branch doth in- 
ſt upon a Parview, anda Saving, aud both agree with the Preamble : 
The Parview is ample; Every Offender, and"Offenders of any manner 
of High Treaſon, ſhall forfeit and loſe, &c. I obſerve theſe two words 
in the Statate, ſhall (Forfeir) choſe things which are forteitable, and 
(Loſe) thoſe things which are not forfeitable. Burt ic ſhall be loſt , that 
the heir of the Offender ſhall not find it , .ſhall Forfeit and loſe to che 

Tt King 


32.2 The Tod Sheffield and Ratcliff's Caſe, 


King his heirs and ſucceſſors for ever , ſoit is a perpetual forfeiture: 
ſhall forfeit all his Lands, which includes, Uſe, Eſtate and Right, by g 
ny right, title or means : So you have Eſtate, Right , Title and Ute. 
Here Franc#s Bigot ſhal forfeit the Caſtle and Mannor of Mulgrave nn. 
to the King , his beirs and Succeſſors, and he muſt forfeit the Land, 
Right Title and Uſe, otherwiſeit cannot be to the King for ever; and 
what is ſaved to ſtrangers, all ſhall be ſaved; and what 'will you not 
ſave to the Offender and his heirs, all his Lands, Right, &c. as was ſaved 
to ſtrangers. 

It was objected, that it was not an AR of Aſſurance , but an Atof 
Forfeiture, which is not ſo ſtrong as an At of Afurance. Ido nor 
doubt of the difference ; but how much will that difterence make to 
this Caſe? doth the Statute goe by way of Eſcheat? it doth not ; but 
in caſe of Petty Treaſon Land ſhall Eſcheat ; but when the Statute of 
25 E: ,. ſpeaketh of High Treaſon, the words of the ſaid Statute are, 
Shall forfeit the Eſcheat to the King : But is the Right devided from the 
King? Truely no ; the word ( Ferfeit) take it in nomine , Or in natura, 
is as ſtrong a word, as any word of Afſurance. Atenare in the Statute 
of Weſt. 2, cap. 1.Non habeant ills poteſtatem alienanas ; 10 non habent ill; 
poteſtarem fortsfaciend, is in thenature of a Gift. Com. 260. Forfeiture 
isa giftin Law, Er fortior eſt aiſpoſitio legis quam homins , and ſo as 
ſtrong as any aſſurance of t he partie. , It a Statute give the Land 
to the King, then there needeth not any Office, 27 H7. 8. Br.Office. Cem: 
486. The Right veſts before Othce. It was objected that the +tatute of 
26 H. 8. doth not extend to a right of Action, but toa right of Entrie. 
The purpoſe of this Act of 26 H. &. 1s not to attaint any particular per- 
ſon, as the Statute of 31 H. $. was made for the particular Attaindor 
of Francs Bigot. 5 E. 4. 7. Ceſtny que uſe at the Common Law , did 
not forfeit for Felony or Treaſon ; but by this AR of 26 H.8. (eftny 
qze uſe ſhall forfeit both Uſe and Lands, out of the hands of the Feof- 
rees, 4 E.3.47, 4 Aſſ. 4. The husband ſeiſed in the right of his wife 
at the Common Law for Treaſon ſhall not forfeit but the profits of the 
linds of his wife during his life , and not the Freehold it felf; but by 
this AR of 26 H.8$, the Freehold it ſelf is forfeited. 18 Elz. in the 
Common Pleas, yars Caſe, C. 10. Lib. Entries 390. And if the Sta- 
tute of 26 H. $. had had no ſaving, all had been forfeited from the wife, 
7 H. 4. 32. there it 1s no forfeiture, yet by this Stature it is a forfeiture. 
A right of Aion ſhall not Eſcheat, 44 E, 3. 44. Entre (ong. 38 (. * 
part the Marquels. of Wincheſters Caſe, and Bowties Caſe, and C 7.part. 
Inglefield's Cale. A right of Action per ſe ſhall not be forfeited by the 
Rules of the Common Law, nor by any Statute can a right of Action 
betransferred to another , but by the Common Law a right of Action 
may bequaſhed, and exonerated, and diſcharged in the poſſeſſion of the 
King. Forit is out of the Rule which isinC. 10, pars 48, for the _ 
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of quieting and repoſe of the Terre-Tenants , otherwiſe it would be a 
caule of Suits; But all Rights, Tythes , Actions, &c, might for the 
ſame reaſons, »iz, for the quiet of the Terre-Tenants, and the avoi. 
dance of Suits and Controverſies, be releaſed to the Terrce.Tennants. By 
the ſame reaſon here the right of Action of Fraxci Bigor ſhall be dit- 
charged and exonerated by this forfeiture, viz, for the quiet and repoſe 
of the Terre-Tenants ; for the Law delights in the quiet and repoſe of 
the Terre-Tenants, If Francs Bigot had granted a Rent, the ancient 
right of the tail had been charged, C.7, part 14, Where Tenant in tail 
makes a leaſe for lite, and grants a Rent charge, and Tenant for life di- 
eth, he ſhall not avoid his charge, although he be in of another Eſtate, 
becauſe he had a defeiſible ofleſſion , and anancient right , the which, 
&c. ſo as they could not be ſevered by way of conveyance and charge, 
and no lawfall at ; Then I admire how he will ſever this from himſelf 
by his unlawfull a&, viz. the Feoffmenr, the diſcontinuance ; Lit.169. 
If a man commit Treaſon, he ſhall forfeit the Dower of his wife, yet he 
doth not give the dower of his wife , but it goes by way of diſcharge in 
thoſe Lands. 13 H.7. 17.Tenant by the Curtelie in the life of his wife, 
cannot grant his Eſtate of Tenant by the Curteſlie to another, but yer 
he for Felony or Treaſon may forfeit it, viz, by way of diſcharge. A 
Keeper of a Park commits Treaſon , there the King ſhall not havethe 
Office of Keeper for a forfeiture, becauſe it is an Office of truſt; but if 
he had been Keeper of the Kings Park, and had been attainted, there he 
ſhould forfeit his Office by way of diſcharge and exoneration. This 
Statute of 26 H. 8. hath been adjudged ro make Land to revert, and 
not ſtrictly co forkeir, 

Auſtin's Cale cited in Walfinghaw's Caſe. Tenant in tail, the reverſion 
in the King, the Tenant makes a Leaſe for years and dies, the iſſue ac- 
cepts of the Rent, and commits Treaſon, the Leaſe is avoided, for the 
King is not in by forfeiture by the Statute of 26 H.S$. but by way of Re. 
verter by the Statute of 26 H.8. It was objected , that if Tenantin 
tail maketh a Feoffment, and takes back an Eſtate for life, and is attain- 
ted of Treaſon, that he ſhall not forfeit his o14 right, I agree that Caſe : 
For indeed it is out of the Statute of 26 H. $. which ſpeaks of Inhe- 
ritance, and inthat Caſe the Tenant hath but a Freehold. The Statuce 
of 26 H 8. ſaith, that ic ſhall be forfeired ro the King, his heirs and 
Succeſlors; And if in our Caſe the old right ſhould remain, then ic 
ſhould be a forfeiture but during the life of the Teſtator. When the 
Common Law, or Statute Law giveth Lands, it gives the means to keep 
them, as the Evidences; So here che King is to have by force of this Sta- 
tute of 26 H. $. the Evidences. The forfeiture of right is expreſly 
within the Statute of 26 H. 8. as the forfeiture of Eſtate ,- as by any 
right, title or means, for the old Eſtate tail is the means of Eſtates ſince 
6 H.$. And if you will take away the Foundation, the —— 

ES all - 
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fall ; For all the Eſtates are drawn out of the old Eſtate tail. The Sta- 
tute of 26 H.8$.is not an Atof Attaindor, for none in particular is at. 
tainted by the AQt; burtthe AR of 31 H. $. doth attaint Francs Bigep 
in particular. It was objeRted, that here in this caſe there needed not co 
be any expreſs Saving. I anſwer, that there are divecs Scatutes of For- 
feitures : yet the Statutes have Savings in them , ſo as it ſeems a ſaving 
in ſuch As were not ſuperfluous, bur neceflary. The AR of 33H. 8. 
for the attzinder of Queen Katharize, there isa ſaving in the At , and 
yer 2n Act of Forfeiture. Dyer 100. there the land veſted in him inthe 
Remainder by force of a ſaving in the AR, ſo the ſaving is 
nct void , but operative. C. 3. part DoWlies Caſe, vid. the Earl of 
Armnndels Caſe , there the ſaving did help the wife, fo it appears ſavings 
arein Acts of Parliaments of Forfeiture, and Aft of Attaindor. Dyer 
2$8, 289. The Biſhop of Darham had 7ura Regalia within his Dioceſe, 
and then the Statute of 26 H. $. came : now whether the Forfeiture 
for Treaſon ſhould be taken away from the Biſhop , by reaſon of tht 
Statute, and given to the King, was the doubt? Ir was holden , that of 
new Treaſons the Biſhop ſhould not have the Forfeitures, for thoſe 
were not at the Common Law, as the Forfeitures of Tenant in tail ; bu; 
that he ſhould have the Forfeitures of Lands in Fee within his Dioceſe ; 
and that he had by force of the ſaving in the Starute ; ſo that a Savings 
is neceſſary and operative. Com. Nichols*s Caſe, there Harpers opinion, 
that there needs no ſaving to ſtrangers ; but yet a ſaving is neceſſary for 
the Partie and the Iſſue, if they have any thing, as well as ſtrangers. vi, 
C. 3. part Lincola Colledg Caſe. It is the Othce of a good Interpreter, 
to make allthe parts of a Statute to ſtand together. Com. 5 59. By theſe 
general words ( Loſe and Forfeit ) and by excluding of the heir in the fa. 
ving, the heir is bound ; So the Judges have made uſe of a Saving, for i: 
15 operative, ; 

2 Ma.eAuftin's Cale cited in Walſinghams Caſe. Tenant in tai! 
the Reverſton in the Crown : Tenant in tail made a Leaſe for years, and 
levied a Fine to the King, the King ſhall not avoid the Leaſe , for the 
King came inin the Reverter; buc in ſuch Caſe , if hebe attainted of 
Treaſon , then the King ſhall avoid the Leaſe, So a Statute of Forfei- 
ture is ſtronger then a Statute of Conveyance, By this Statute of 25 H. 
8, Church Land was forfeited , for fo 1 find in the Statute of Monaſte- 
ries, which excepts ſuch Church Lands to be forfeited for Treaſon, D y- 
er. Cardinal Poole being attainted, did forfeit bis Deanary , and yet he 
was not ſeiſed thereof in jure ſwo proprio, . for it was jus Eccleſie. 27 E. 
3-89. A Writ of Right of Advowſon by a Dean , and he counteth 
thatit is F-s Eccleſie, and exception that itis not Jus ſue Eccleſie ; But 
the Exception was diſallowed, for rhe 7 is not in his natural capacitie, 
but in his politique capacitie ; and yet by this Statute of 26 H. 8. ſuch 
Church Land was forfeited for Treaſon : this is a ſtronger Caſe then our 
Gale. ” Vid C. 


" TheLord Sheffield and Ratcliff's Cofe 35 


Vide C. 9. part. Beanmont's Caſe : Land is given to husband and wife 
in tail, and the husband'is attainted of Treaſon ; the wife is then Tenant 
intail, yet the Land is forfeited againſt the ifſue, although it be but a 
poſſibility , for the whole eſtate is in the wife ; byt the cauſe thereof is, 
becauſe it was once coupled with a poſſeſſion. - C. 7. part, Newvils © aſe, 
There was a queſtion whether an Earldom might be entailed and for. 
feited for Treaſon, which is a thing which he hath not in poſſeſſion nor 
uſe, but is inherent in the blood :; And there reſolved that the ſame can- 
not be forfeited as to be transferred to the King, but it is forfeited by 
way of diſcharge and exoneration.- 12 E1;z. Dyer, the Biſhop of Dur. 
hams Cale : There, if it had not been for the /aving, the Regal Juriſ- 
diction of the Biſhop had been given to the King by the Statute of 26 
H $. This Statute of 26 H. $8. was made for the dread of the Traitor : 
For the times paſt ſaw how dangerous Traitors were, who did not re- 
gard their lives, ſo as their lands might diſcend to their iſſue; it was 
then deſperate for the King, Prince, and Subje& ; For the time to come 
iewas worle. The Law doth not preſume that a man would commit fo 
horrid an at as Treaſon: ſoit was cited by Mr.{{ 7004, who cited the 
caſe, That the King cannot grant the goods and lands of one when he 
ſhall be attainted of Treaſon, becauſe the Law doth not preſume that he 
will commit Treaſon : If the Law will not preſume it, wherefore then 

were the Statutes made againſt it ? If the Land be forteited by the Sta. 
tute of 26 H, 8. much ſtronger is it by the Statute of 31 H.8. But 
then admit there were a Remitter in the Caſe, yet by the Othice found 
the ſame is defeated : Withour Office the Right is in the King, om. 
4$6. c.5. part 52 where it is ſaid, There are two manner of Othces, the 
one which veſts the eſtate and poſſeſſion of the Land &c. in the King, 
where he had but a Right, as in the caſe of Arttaindor the Rightisin the- 

King by the Act of Parliament, and relates by the Othce. (om. 488. 

Thar an Othce doth relate. 28 E.3.31. The King ſhall have the mean 

profits. The Office found was found in 33 E1iz. and the ſame is to pur 

the King in by the force of the Attaindor which was 29 H.$. and fo the 
ſame deveſts the Remitter. Tenant in tail levieth a Fine, and diſſerſeth | 

the Conuſee and dyeth, the iſſue is remitted, then proclamations paſs ; _ _. {5 + 

now the Fine doth deveſt the Remitter. {{.x. parr 47 Tenant in tail 

lufferetka common Recovery, and dyeth before Execution ; the iffue 
entreth, ana then Execution 1s ſued ; the Eſtate tail is Ceveſted by the- 

Execution ; and ſo here in our Caſe it is by the Otiice. C. 7. part 8. 

Tenant in tail maketh a Leaſe-and dyeth ( his wife priviment exficnt) 

without ifſue; the Donorentreth, the Leaſe is avoided ; afterwards a 

50n is born, the Leaſe is revived. Com.488. Tenant iz c-pite makes a 

Leaſe for lite rendring rent, and for non-payment a re-entry, and dyeth : 

the rent is behind, the heir entreth for non-payment of the rent, and 

afterwards Othce is found of the. dying, ſeiſed, and that the land is hol: 
den: 
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den in capite, and that the heir was within age : In that caſe the Ent 
for the Condition broken was revived , -and the Eſtate for life revive 
2 £:4.25.A Diſſeiſor is attainted of Felony, the Land is holden of the 
Crown; the Diſſeiſee gntreth into the Land, and afterwards Office is 
found that the Diſſeiſor was ſeiſed, the Remitter is taken out of the 
Diſleiſee : whichis a ſtronger caſe then our Caſe; for there was a right 
of Entrie, and in our Caſe it is but a right of Ation, which is not ſo 
ſtrong againſt the King. And for theſe Cauſes he concluded, 7 hat the 
Judgment given in the Court of Pleas ought to be reverſed, And (< 
prayed Judgment for the Lord of Sheffie/d Plaintiffe in the Writ of 
Error, 

This great Caſe came afterwards to be argued by all the Judges of 
Exgland : And upon the Argument of the Caſe the Court was diyi- 
led in opinions, as many having argued for the Defendant Ratcliffe as 
for the Plaintiffe : But then one new Judge being made, viz. Sir Henry 
Yelverton, who was before the Kings Sollicitor, his opinion and argy- 
ment ſwayed the even ballance before, and made the opinion the greater 
for his ſide which he axgued for, which was for the Plaintiffe the Lord 
Sheffield; And thereupon Judgment was afterwards given, That the 
Judgment piven in the Court of Pleas ſhould be reverſed and was re- 
verſed accordingly : And the Earl Lord Sheffe/d, now Earl of 1{s/- 
grave, holdeth the ſaid Caſtle and Mannor of Azlgrave at this diy 
according to the ſaid Judgment. Note, I have not ſet here the Argu- 
ments of the Judges, becauſe they contained nothing almoſt bur what 
was before in this Caſe ſaid, by the Councel who argued the aſe at 
the Bar. 


DD —— 
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Paſch. 21 Jacobi, in the Kings Bench, 


418. 

I! was the opinion of Ley Chief Juſtice, Chamberlain and Dodderiis: 

Juſtices, That a Defendants Anſwer in an Engliſh Court is a good Evi- 
dence to be givento a Jury againſt thedefendanthimfelf;but it is nogood 
Evidence > other parties. If an Action be brought againſt cwo, 
and at the Afſiſes the Plaintiffe proceeds only againſt one of them , in 
that caſe he againſt whom the Plaintiffe did ſurceaſe his ſuit may be al- 
lowed a Witneſle in the Cauſe. And the Judges ſaid, That if the De- 
fendants Anſwer be read to the Jury, itis notbinding tothe Jury ; and 
it may be read to them by aſſent of the parties. And it was further {ſaid 
by the Courr, hat if the party cannot find a Witneſle, then he is as it 
were dead unto him ; And his Depoſition in an Engliſh Court in a Cauſe 


>* 2 


betwixc 
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betwixt the ſame parties Plaintiffe and Defendant may be allowed to be 
read to the Jury, ſo as the party make oath that he did his endeavour to 
find his Witneſle, but that he could not ſee him nor hear of him. 


—_—_— 


Paſch. 21 Iacobi, in the Kings Bench. 


419. 

He Husband, a wife ſciſed of Lands, in the right of the wife levied 

a Fine unto the uſe of themſelves for their lives, and afterwards to 

the uſe of the heirs of the wife ; Provi/o that it ſhall and may be law- 

full to and for the husband and wife at any time during their lives to 

make Leaſes for 21 years or 3 lives. he wife being Covert made a 

Leaſe for 21 years; and it was adjudged a good Leaſe againſt the huſ. 

band, although it was made when ſhe was a Feme Covert, and although 
it was made by her alone, by reaſon of the Prov:/o. 


_— — 


Paſch. 21 Jacobi, inthe Common-Pleas. 


pLop 

Ote that Hobart Chief Juſtice ſaid, That it was adjudged Mich. 5 

7aco9; in the Common-Pleas, That in an Action of Debt broughe 
upon a Contrat, the Defendant cannot wage his Law for part, and 
confeſſe the Aion for the other part. And it was alſo ſaid, Thar fo ir 
was adjudged in Tart*s Caſe upon a Shop-book. And vide 24 H.$. Br. 
Contralt 35. A Contrat cannot be divided, 38 H.6.14. It che Law 
doth not lie for parcel, then it is ſuſpended for the whole where the debt 
i5an entire debt, And ſo it was adjudged in this Caſe. 


LY 


— 


Paſch. 21 Jacobi, in the Kings Fench. 


42 I . 
N Ote it was cited by Chamberlain Juſtice, 1 5 74c0b:, to be adjudged, 
That where a man brought an Aion upon the Cale againſt an- 


other man for calling of him Baſtard, thatthe Aion was NE" 
the 


, ” 7 - 

32.3 Young and Englefiela's Caſe, Intratur_ 
The Defendant brought a Writ-of Error, and ſhewed for Error, That 
the Plaintiffe did nor claim any Inheritance, or to be heir to any perſon 
certain ; But notwithſtanding that Error aſſigned, the Judgment was 
afhrmed, And he ſaid, That if one faith of 7. S. that his Father is an 
Alien, that an AQtion upon the Caſe will lie, becauſe it is a diſability tg 
the Son. Qxere. 


—————— _ 


Trin. 21 Facobi, inthe Iings Bench. 


422, Young and EncLEFiELDs Cale. Intratuy, 


Paſch.21 Jac. Rot.102. 


bem brought an ARtion of Treſpaſs for entring his Cloſe, &c. 
abutted upon one ſide with Pancras, and butted on the other ſide 
with Grayes-Inne-Lane. Upon Nor guilty pleaded, the parties were 
atiſſue : Aud the Record of Niſs prizs was Graves-Tnne- Lanes, And 
thereupon the party was Nonſuit. And now it was moved to have x 
Venire faciai denovo. And a Caſe was cited expreſle in the point, betwix 
Farthing and Dupper, 9 facobs Rer.1349. Where inan Action upon the 
Caſe upon Aſſumpſit, the Plea-Roll was S5x weeks, and the Record of 
Niſ pris Six moneths : And the Jury being ſworn, the Plaintiffc was 
Nonſuit; and a Yenire facias de novo was awarded, and the Nonfu:t 
was recorded. Ley Chief Juſtice, You cannot have a new Yerire facias 
if the Nonſuit be recorded : And if the Record of Nj; prius varieth 
from the Record, then it can be no Nonſuit, becauſe there is no Record 
upon which the Nonſuit can be, and the Niſ; prizes was proſecuted with- 
out warrant. Judicial Proceſs are of Record, becauſe they are by the 
Award of the Court : But if the Tranſcript of a Record be miſtaken 
by a Clark, it iſſueth out by the Award of the Court ; and if it vary, 
then it is no Record. . The preſident cited is direct in the point : There 
was a Venire facias de novo; Butl conceive there is a difference where 
the Jury is ſworn, as it is in the Preſident, and then the Plaintiffe 1s Non- 
ſuit; but in our Caſe the Plaintiffe was Nonſuit before the Jury was 
ſworn, But per Cxriam the Caſe is the ſtronger to have a new trial. 


Trin, 


- Prichard and Williams Co/+. 
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Tris. 21 Tacobi, in the Kings Bench. 
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N an Ejeftione Firme, the Jury found for the Defendant. No 
= moved for the Plaintiffe , That the Defendant might not — 
Coſts, becauſe the YVerire facias is miſtaken. And the Defendants Coun. 
cel cited a Prefident in the Caſe, viz. Mich: 18 7acobs, betwixt Done and 
Knot ; where the Defendant had Judgment for his Coſts, notwithſtand- 
ing that the Plaintiffe miſtook his Yenire facias in an Ejgftione Firme, 
e the Jury found for the Defendant. 


Trin. 21 lacobi, in the Kings Bench. 


424, WiszMAN and Dennan's Cale, 


WW Iſeman brought an Aion npon the Caſe againſt Denham Par- 
ſon,and declared that there is a Cuſtom within the Town and Pa- 
riſh of Landoxe, of which the Defendant is the Parſon, That every 
Pariſhoner who keeps ſo many Kyne within the ſaid Pariſh, ſhould give 
and pay to the Parſon, for his Tythe-Milk, ſo many Checſes at Micha- 
elmas : and ſhewed how that he kept ſo many Kyne, viz. 20, &c. with. 
in the ſaid Pariſh, and that he did tender ap#d Landone ſo many Cheeſes 
at Michaelmas to Denham the Defendant, being Parſon, who refuſed 
them, and to take them away , but ſuffered them to be and continue in 
the Plaintiffs houſe , for which cauſe he brought the Aftion : The De- 
fendant did demur upon the Declaration, George Crook, the Aﬀtion 
will lie; for the Plaintiffe hath a damage, by reaſon that the Parſon 
doth not take away his Tyrhe-Cheeſe. And ir is like unto the Caſe in 
12 H, 4. eAtion ſur le Caſe 48. Where a man ſold unto another Hay, 
and becauſe that the Vendee took not away his Hay, an Action upon 
the Caſe did lie, for it was a damage to the Plaintiffe to let it ſtand upon 
his ground, for he durſt not put his Catrel into his ground to feed , leſt 
they ſhould eat the Hay and ſpoil it , and fo he ſhould be lyable to an 
Adionto be brought by the Vendee : So if Tythe be lawfully fe. 


forth , andthe Parſon refuſeth the Tythe , but will ſue in the Spiritu1l 
uy Court 


W : 
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Court for the Tythe, an Action upon the Caſe will lie : 4 fortior; in this 
Caſe, for the Cheeles may be cumberſome and troubleſome to the Par. 
tie, ſo as he'\cannot make the beſt uſe or beaefit of his houſe. Pax Crook 
eontrarie : end he rook exception becauſe the tender is alledged to be 
apud Landone, and it is not ſhewed that it was at his houſe at Landon, 
or in any place certain ; and he faid that the Action will not he, becaute 
here is no damage to the Plaintiffe « and it is like the Cafe when a man 
makes a Leaſe rendring Rent, Cheeſe, or Corn, and the Tenant tendreth 
it, and the Leſſor refuſeth it; the Leſſee cannot have an Action upon the 
Cale againſt his Lefſor, bur he may plead the matrerin barr,in an Afton 
brought bythe Leſſor. And the Caſe of 13 H. 4.” before pur; is not 
\to the purpaſe, for thereit was part of the Bargais to take it away 
ſuch a time; And in our Caſe che Plaintiffe may plead the matter in 
barr to the Plaint. 43 Eliz. betwixt (iſpeand Fackron , an Attion 
upon the Cafe was brought for ſuing in the Ecclefiafticat Court for 
Tythes which were due, and he recovered damages, 

Secondly, Admit that the Attion doth lie, then ir is becauſe tis a da- 
mage unto him that they remain in his houſe; but it doth-not appear 
that the tender was made at his houſe, but apad Landone , which might 
bea mile from the houſe; and ſo becauſe it was his qwn fault, the Aon 
will not lie as this Caſe is, by reaſon of the tender. George Crook, It was 
adjudged in a Corniſh Caſe, that an Aftion upon the Caſe lieth againſt» 
Parſon which doth not take away bis Tythe corn , or hay , becaule ir 
ſpoyles the ground upon which it ſtands, and becauſe the partie cannot 
have the free uſe of his Land : So in our Caſe, he cannot have the free 
uſe of his houſe, the cheeſes cambring his houſe, and offending kim 
with their ſmell. - Haughton Juſtice , If the Action were well laid , it 
would lie for the Cauſe, but in this Caſe it is not well ſaid : If any thing 
makes the Ation to lie, it is the damage which the Plaintiffe doth 
ſaſtain by the cheeſes being in his houſe ; bur here it is laidto be tendred 
apud Landone , and it is not faid at his houſe, and now conflar how the 
cheeſes came to his houſe ; for if they were brought back by the Plain- 
riffe, or by his commandment, then the Action will not lie; but if he 
had laid his Aion, that he gavenotice to the Parſon that he had ſo ma- 
ny cheeſes ready for him for his Tythe , and had required him to fend 
forthem, then if the Parſon had not carried chem away , the Aion 
would have lien; but for the reaſon before, the Action as it is laid is not 
maintainable. Dodderidoe Juſtice , There are two matters in this caſe : 
Firſt , If the Action will lie for the matter. Secondly , If the Attion 
will lie by reaſon of the Tender : as to-the firſt , I put this difference, 
Fhat in ſome caſe it will lie, and in ſome caſe it will not lie ; in this caſe 
the Action is not maintainable. | | 

Where a tender is of a thing which the Partie ought to have , by the 
tender the property is changed, and there a damage may ariſe by reaſon 


: that 
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that he will not take it away , avin the caſe of 13 H. 4. pat before; 
there che Plaintiffe had damage by the ſtanding of the hay upon the 
ground, for he conld not putin his cattel , for then he might be in dan- 
ger of an Action, becauſe the cattel might eat the hay. 

If one fetteth forth his Tyrhe, and the Parſon having no' ice thereof 
will not take itaway , an Action lyeth, becauſe it as a damage to the 
Land : Burt in our Cafe, admit the render were at his houſe, yet this ren- 
derdoth not alter the Property in the perſon , and they being his own 
cheeſes, he hath no loſs ; ſo the difference is, where the partie hath da- 
mage and loſs, and where he hath none, as here in our Caſe he hath no 
damage-; the tender of the Rent faves fromthe penaltie , but doth nor 
diſcharge the Uutie; bur admit that the Action will lie, yet in this Caſe 
che Declaration is inſufficient , For the tender isnot aſledged to be at 
any place certain in the Village , for it may be'that be tendred them to 
the Parſon in the Church-yard of Landone, and then by the carrying of 
them'home to his houſe again, he bath loſt che Ation which he might 
have had if he bad tendred them at his houſe. Ley Chief Juſtice, There 
isa difference in the caſe of Tenders : If I render ſuch a'thing which 
is due, and the other refuſeth ir, and I muſt pay the ſame thing n kinde, 
if by the keeping of it I be endamaged, I may have an Aion upon the 
Cale : and that isour Caſe. 

If a manſetteth out his Tythe hay, or Corn (the tender in our Caſe 
is a fetting forth of the Tythe Cheeſe) and the Parſon refuſeth to take 
it away, and it periſhin keeping , T am excuſed for the periſhing of it; 
bur I may have an Action againſt the Parſon, for letting it ſtay upon my 
Land ro my anoyance. Soif eA. commit goods to me to keep in my 
houfe, and I require him to cake them away. and he refuſethto doit, I 
may have an Attion upon the Caſe againſt him, forit is a trouble to me 
ro femmove them for him : and ſo in our Cafe; bur it is otherwiſe where 
I pay Rent-Corn, and the Leſſor doth refuſe it, 1 may pay him in other 
corn, If one be to pay ſo much corn , grſd*the other will not receive 
it being rendred mnto bim, antill ic be dearer, an *&ion upon the Caſe 
will te, for he is thereby endamaged. In our Caſe the partie is damni- 
fed, for his houſe is anoyed by the ſmell, and alſo encombred therewich, 
and the rovms of his houſe are valuable , and he cannot make uſe of 
them-at his pleafure: rhe'Tender oughtto be , where by the ordinary 
courſe the thing hath its'beeing : As ar the place of che ering of the 
Sheep, the Parfon isco demand his Tyrhe wool,and there it isro be paid, 
if there be be a perſon who hach power to deliver it ; the things, which 
are ordinarily in'the houff , as batrer\, cheeſe, &c. are to be tendred 
there, and therethey are to be demanded , and thereof notice is to be 
given to the Parſon ; and the partie is not bound to = them to the 
Parſons houſe. The cheeſes which areto be paid by this Cuſtom, are to 


be Paid of cheeſes made upon thatLand, and not of cheeſes which the 
Uu 2 Pariſhoner 


32 Wiſeman and Denhams (aſe. 
Pariſhoner ſhall buy elſewhere : The tender is alledged to be in the 
Town of Landone, and the Law intends the cheeſes to be in the Pariſho- 
ners houſe and this general tender is to be underſtood at the place where 
the cheeſes by intendment of Law are to be ; and on the other ſide it 
oughtto be alledged, that the tender was notat the houſe : ſo as Icon- 
ceive that the tender is good. Dodaeridge., The intendmentis not. good 
| inthiscaſe; forin every Declaration there ought to be certainty and 
yerity; but in a plea in bar, there if ic bea common intendment, it is ſuf. 
- ficient. If a man ſpeak generally of a Town, it is to be meant at the 
Hamlet where the Church ſtands. Ley., when a tender.is pleaded , itis 
ſuppoſed to be atthe place where the tender ought to be by the Law. As 
a man is bound to pay money, if he plead that he tendred it at D. it 
ſhall be intended that D, is the place where ir ought to be paid. If the 
artie to the Parſons houſe, and tells the Parſon that he hath at his 
ouſe ſuch Tythe cheeſes. for him , and requires the Parſon to ſend for 
them;here the notification is at the Parſonshouſe, but the real tender is at 
the parties own houſe : And the partie plaintiffe in our Caſe cannot 
plead it otherwiſe then at Landone. Hawnghtox, In this caſe the Law re- 
quires a ſpecial place of tender expreſſed , or elſe he ſhews no caule of 
Aion: Forif it were at any place out of his houſe, the Action will 
not lie, and the cheeſes ought to be perſonally tendred. Chief Ju- 
ſice; That would be inconvenient, for then he muſt carry to him, 
and ſo he ſhould be forced to wait upon the Parſon. Dodderidge, 40 E.3, 
If Irtender to one a marriage, ora Ward, the woman, or Ward ought 
to be preſent at the time of the tender, Tender of money in a bag, as 
to ſay, I have money for you, is no good tender : and ſo it is of cheeſes; 
to ſay, I have cheeſes for you, is but a verbal tender, and it is not good ; 
but it ought to be tendred perſonally and in kinde. You will intend 
that the Parſon was at the plaintiffs houſe at the time of this tender, and 
here is nothing in the caſe todireR __ ſo tothink. Ley, The place is but 
circumſtance, fort the Parſon is tyed to demand them at.the houſe, being 
che proper place of tendef/ÞY reaſon of their being there. Dodderidge, 
The cheeſe muſt be ſhewed the Parſon, and that proves that he mu 
preſent : Ley, If he were preſent, thenthe tender is good : Burt if he be 
not there, but at another place, the notice is ſufficient. Dodderidge, The 
Law requires certainty in a Declaration, and the matter cannot be taken 
by intendment ; ſo we ought to have a certainty ſet forth , otherwiſe 
no certain ov vapa can be given. It was adjourned, for Dodderidge and 
Ho uſtices were againſt Ley Chief Juſtice ; But as I have heard, 


was afterwards adjudged for the Phaintiffe. There quere the 
Record of the Judgment, ged - A ETC. FEE 
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Trin. 21 Jacobi, in the Kings Bench. 


4257 

A Min made a Leaſe for life, and covenanted for him and his heirs, 

That he would fave the Leſſee harmleſs from any claiming by,from 
or under him. The Leſſor dyed, and his wife brought a Writ of Dower 
againſt the Leſſee, andrecovered ; and the Leſſee brought an Action of 
Covenant againſt the heir. And it was adjudged againſt the heir,becauſe 
the wife claimed under her husband , who was the Leſſor : Bur if the 
woman had been mother of the Leſſor who demanded Dower, the AQi- 
-on would not have layen againſt the heir, becauſe ſhe did nor claim by, 
from, or under the Leſſor. And fo it was adjudged , v. 11. H.7. 7.6, 
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Trin. 21 Iacobi, in the Kings Bench... 


4.26. SnzLL and Bzxnert's Cale. 


. Parſon did contraRt with eL. his Executors and Aſſigns, That for 
ten ſhillings paid to him every year by «A. his Executors and . 
_Afﬀgns, that he, his Executors or ns ſhould be quir from the pay- 
' ment of Tythes for ſuch Lands during bis life, yiz.the life of the Parſon. 
A. paid unto the Parſon ten ſhillings , which the Parſon accepted of ; 
And made B. an Enfant his Executor , and dyed. The mother of the 
Enfant took Letters of Adminiſtration durante minors etate of che En- 
fant, and made a Leaſe at Will ofthe Lands. The Parſon libelled in the 
Eccleſiaſtical Court for Tythes of the ſame Lands againſt the Tenant at 
Will; who thereupon moved for a Prohibition. - Dodderidge, During 
the life of the Parſon the Contra& is a. foot ; but the Aſſignee cannot 
ſue the Parſon upon this ContraR,yet he may have a Prohibition to ſtay 
the ſuit im the Eccleſiaſtical Court, and put the Parſon to his right reme-. 
dy, and that is to ſue here. This agreement is not by Deed, and ſo no 
Leaſe of the Tythes. The Parſon ſhall have his remedy againſt the Exe- 
cutor for the ten ſhillings, but not againſt rhe Tenant at Will : and the 
Executor hath his remedy againſt the Tenant at Will, Crook, 21 H.6, 
A Leaſeof Tythes without Deed is for one, but not for more years, 
v.16 H.7, And afterwards a Prohibition was granted. 


Til... 
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Trin,6 Facobi,in the Kings Bench. 
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427. Paireor and FxiLven's Cale. 


\ , 
EH Parties are at iſſue in the Chancery, and a Yerire farias is a+ 
warded out of the Chancery to tty the iflne ; and the Yenjve frcia 
was,  Q nod venire facias coram &c. dwotecins libero! & legates homines de 
vicinero de Cc. quorum quilibet habtat qnatuor lib. rerre, tenemen! om, 
vel reddituum per annum ad minus, per quos rei veritis meling ſciri porevit 
&c. And it was moved in arreſt of Judgment, That the YVenire facia 
is not well awarded; for it ought to be V0» quiliber habrat gn 1dyn- 
ginta ſolides terre, tentorum vel reddit. per an, ad'minas, accotding to the 
Statute of 35 H.$8.cap.6. which appoints that every-one of the Jurors 
ought by Law to expend forty ſhillings per a»»wm of Freehold, aod ir 
ought not to be quatwor libras terre c. according to the Statute of 
27 Eliz cap.6. which Statute of Elizabeth doth not ſpeak of the Chan. 
cery, but only of the Kings Bench, Common-Pleas, and the Exchequer, 
or before Juſtices of Ale. Before the Statute of 35 H. 8. no certain 
Land of Jurors was named in the Venire fatias ; bur fince the Statute of 
35 H.8. it was quadragivt. ſolidos, untill the ſaid Statute of 27 Eliz. and 
now it iS quatxor libras in the Kings Bench, Common-Pleas, arid Exche- 
quer. Ir was ad;ourned. = 
At another day the Caſe was moved apain, That the Yenire fatins 
ought to be 40 ſo/idos &c. according to the Statute of 35 H. 8. caps, 
And 10 H,7.9.& 15 were vouched, That if a Statute appoint that the 
King ſhall do an a in this form , the King ought to do it in the fame 
form and manner : So if a Letter of Attorney be ro make a Bill in Eng- 
liſh, and the ſameis made in Latine , it is not good, although it be the 
ſamein form and matter. (ok lib. Enrries 578: Waldrons Caſe is, That 
in the Chancery the Vezire facras was but 40+.burt that Caſe was berween 
35 H.8. and 27 Eliz. cap:6. Dodderidge and Hunphton Juſtices, It is 
a plain cafe, For the Yenire fatias ought to be according'to 35 H.8.cap-6. 
becauſe the Statute of 27 Eliz. cap.6, ſpeaks nothing of the Chancery, 
QO nod neta. | 


IV Vaterer and Mountague's Caſe. ys 
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Trin. 2 lzcebi, in the Kings Bench. 
425, Hewsr and Bre's Caſe. 


IN an Ejettiove Firme of a houſe in Wincheſter, the Ejetment was laid 
"to be of a_ houſe which was in a»ſtrali parte vici, Anglice the High- 
freer. Loy Chief Juſtice, '1F it had been ex anſtrali parte vici, then the 
Jour part had beers but a Bonndary : but here it is well laid. Then it 
was moved, 'That the Verire facias is Duodecim liberos & levales homines 
& Winton, and doth not fay of any Pariſh in izton. But notwithſtand- 
ingit was holden good : For Delaritg Juſtice ſaid, Thar it is not like 
unto Arandelt Caſe, C.6. part 14; For there the Offence was laid to 
be dune 4» parwobit Sante Afar garet de Weſtrainſter, therefore the viſne 
ought to be of the Pariſh;bur in this caſe it being faid generally in Finron 
itis- ſufficient that the v;/xe come out of Winton, Judgment was given 
for the Plaintiffe, : 


| o—_ —— 
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* Trin, 24 lacobi, in the Kings Bench. 


429 Wartrtr and MounTacue's Cale. 


Man made a Leaſe for fix years ; and the Leſſor covenanted, That 

if he were diſpoſed to leaſe the ſaid lands aftcr the expiration of the 
ſaid term of (ix years, that the Leſſee ſhould have the refuſal of it. The 
Leſſee within the ſix years made a Leaſe thereof to ?.S. for 21 years. 
Deederiage, Hawghton, and Ley Chief Juſtice, The Covenant is not bro- 
ken;hecauſe it is out of the words of the Covenant. But Dodderidge faid, 
Temp. E.1. Covenant 29. The Leſſee covenanted to leave the houſes, trees 
and woods at the end of the term in as good plight as he found them ; 
and afterwards the Leflee cut down a tree, that in that caſe the Covenant 
was broken, and the Leſſor ſhall not ſtay untill the end of the term to 
bring his a&ion of Covenant, becauſe it is apparant that the tree can- 
not grow again and be inas good plight as it was when he took the 


Trin: 
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Trin. 21 Iacobi, in the Kings Bench. 
430. Ows#1zLD againſt Surkrt, 


Writ of Error was brought to reverſe a Judgment piven-in an 
Aion of Debt; The Action of Debt was upon a Coxceſſit /ol- 
vere, Cc pro divers ſunmmis pecunie;and the opinion of the Court was 


That Debt doth not lie upon Conceſſit ſolvere pro diverſis ſummic,&c. be. 
cauſe it is incertainty : But the ſame Term in another Caſe, viz. Stacie: 
Caſe, That by Cuſtom of Loxdey, it was holden that Debt doth lie up. 
on a Conceſſir ſolvere pro diverſic ſummic: And it was then ſaid, That in 
an Action upon the Caſe, it was good to ſay, That in conſideration «: 
diverſis ſummis Conceſſit ſol vere : and io it been adjudged, 


== 
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Tran: 21 Jacobi, inthe Kings Bench, 


HawtxsWirx and Davigs Cale, Intratar. 


431. Paſch. 19. Fur. Rot. 83: 


] Fſee for years of divers parcels of Lands, reſervant Rent, and for 
not payment a reentrie : The Leſſee affignes part of the Land to 
A. and other partto B.and keeps a part to himſelf : afterwards the 
Leſſee levies a Fine of all the Lands unto the uſe of the Conuſee and his 
heirs ; afterwards the Leſſee paies the Rent for the whole unto the C o- 
nuſee, and afterwards the Rent becomes behind; and the Conuſee enters 
for the Condition broken, and made a Leaſeto the Plaintiffe, who there. 
upon brought an Ejeftione firme ; and all this matter was found by ſpe- 
cial Verdi : and it was moved, that by the aſſigning of the Leſſee of 
part of the lands to one, and part to another, that the Condition was 
one and deſtroyed ; but notwithſtanding, it was agreed by all the Ju- 
ſtices, that the Condition did remain, _ was not gone nor deſtroyed, 
And they faid that this Caſe was not like unto Winters Gaſe, in Dyer 
308, & 309. where the Leſſor did afſigne over part of the Reverſion to 
one, and part unto another ; for that in that Caſe the Leſſor by his own 
A had deſtroyed the Condition , but in this Caſe it is the AR -y = 
ce, 
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Leſſee, and therefore no colour that the Condition be gone and de- 
ſtroyed. And fo it was reſolved for the Plaintiffe, and Judgment given 


accordingly. 


_— 


Trin. 21 Facobi, inthe Kings Bench. 


432+ KirLtionew and Hazres's Caſe. 


[| Arper in conſideration of 100/. doth aſſumeand promiſe to K;l;- 
rew, That the Lady Yeſton and her Son ſhall ſell to Kiligrew ſuch 
or 4 Provsſo that K __ ſuch a day certain pay to the ſaid Lady 
and her Son 20001. At which time the Lady and her Son ſhall be ready 
to aſſure and convey to Kiligrew the ſaid lands ; And for want of pay- 
ment of the ſaid 2000). at the ſaid day, that K:#5grew ſhall loſe the ſaid 
t100).and that the ContraR for the Land ſhall be void. K;#:;grew brought 
an Action upon the Caſe /#r A(ſumpſit againſt Hayper, _ all chis mat- 
ter was found by ſpecial Verdit. Arhow Serjeant argued thatthe Ation 
would lie, becauſe the Lady and her Son were to do the firſt a, viz, to 
make the Aſſurance. 22 H.6.57. Rent is reſerved upon a Leaſe for 
ears in which are divers Covenants, and a Bond is given for the per- 
Nance of all the Covenants within ſuch Indenture of Leaſe : the 
Rent is behind, the Bond is not forfeited unleſſe the Leſſor doth make 
a demand of the Rent, becauſe the Leſſor is to do the firſt a, viz. to 
demand the Rent. Telverton contr? That the Ation will not lie. The 
queſtion is, Of whoſe parr'is the breach > The Aſſmpſit is grounded 
upon the Conſideration, and not upon the Promiſe : The Jury find chat 
Killigrew was not ready to pay the 2000). and that the Lady and her 
Son were not ready to aſſure the land. The agreement was ( Gr which 
not time is expreſſed ) That the Lady and her Son ſhould convey ſuch 
lands : Then the Agreement was, That K:/igrew ſhould P at ſuch a 
day certain, at which day the Lady ſhould beready,+c. an if Killigrew 
made defaulr of the payment of the 2000!, then he was to loſe the faid 
100). which he gave to Harper to procure the Bargain, and alſo that the 
in ſhould be void. Ley Chief Juſtice, If Xil;grew had paid or 
tendred the 200c). at the ſaid day, and the Lady and her Son had not 
been ready at that time to have aſſured the lands, X3/ligrew ſhould have 
had an Aion upon the Caſe for the 100!. and recovered damages : If 
the had been to have done the firſt ation, then the Action would 
have been .maintainable ; but in this caſe Ki/igrew is to do the firſt aR, 
and therefore the Action will not lie. Dodderidge, If it had been ow 
X x ite 
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fiite, 'then'the Aſſurance and Conveyance isto be beforethe Payment . 
bur herethebargainis to pay the mony firſt. Harper promiſeth to K;1;. 
grew in conſideration of 100). that Ki#igrew ſhall buy ſuch lands ; then 
comes the time of payment , and aſſurance of the land at that time ſhall 
be made; Proviſo, that if he do not pay the 2900%. then XK illigrew to 
loſe the 100. and the Contra to be void : ſo there aretwo penalties 
ſo as of neceſſity the 2000/. mult firſt be paid, for othetwiſe how can the 
Contra be void for not payment? For if the Conveyance ſhall be firſt 
made, then it was preſent before the mony paid, and ſo the clauſe { viz, ) 
T hen the Contratt to bevoid, ſhould be of no effet. Haughton Juſtice 
agreed. Chamberlain Juſtice, You have bound your ſelf with a penalty, 
and the bargain ought to be performed as it was made. And fo being 
made, that the mony ſhould be firſt paid, at which time the conveyance 
ſhall be made; and for want of payment, that K://zgrew fhould loſe the 
190! andalſo the Contradt to be void : The opinion of the whole Court 
was againſt the Plaintiffe, that the Aion would not lie; and fo Judg- 
ment was given Q#od nihil capiat per Billams © 


—_— 
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433- Sir AxThur GorGt and Sir RoBerT 
Laxe's Calc.- 


A N Action of Debt was brought upon a Bond for not performance 
A of Covenants. The Caſe was: Zaye did marry with the daughter 
of Gorge; and in conſideration of marriage, and alſo of 3oool. portion 
given m marriage by Gorge, Laye did covenant, That he within one year 
would make a Jointure of lands within Z»gtand then -of the value of 
Fo0!. per annum overand above all Repriſes; to his ſaid wife, ſo as Sir 
Henry. Telverton and Sir John Walter Eouncellors at Law ſhould deviſe 
and advife. In Debtfor the breach of theſe Covenants, Lane pleaded, 
Fhat hedid inform Gorge of lands which he was determined ſhould be 
for her Jointure, but neither Telverrow nor Walter did deviſe the Afſu- 
rance. Pax! (ook, did demur upon the Plea z and firſt ſhewed, That 
Lane did not give notice to Telverron and Walter,-as he ought to have 
done by law : Forin this caſe it is not ſufficient to give notice to Gorge, 
but the notice oughr to be to the Councellors , otherwiſe how could 
they deyiſe the aſſurance for her jointure? 2. Heer is no place named 
where the Notice was, for it is iſſuable whether he gave Notice or not; 
and then there being no certain place named , no vi/xe can be upon Ho 
3 
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3. He doth not ſhew where the Lands are ; for ir might be (as in truth ic 
was) the Lands were out of England, and by the Covenant they oughe 
to be within Exgland. 4. He doth not ſhew that the Lands were of the 
value of 5 oo!. per au»«m over and above all Repriſes, as they ought to 
be by the Articles. 5. He ſheweth that they were his Freehold, but 
doth not ſhew that the lands were his lands of Inheritance of which a 
Jointure might be made, The opinion of the whole Court was, that 
the Exceptions were good, and that the Plea in bar was no good plea. 
Dodaderidge, If the words had been ( Sch as his (onncel ſhall deviſe) 
then the Notice ought to have been given to the party himſelf, and he 
is to inform his Councel of it, 6 H.7.8. But here two Councellors were 
named in certain, and therefore the Notice ought to be given to them, 
for he hath appointed Councellors, The whole Plea in bar is naught ; 
For if he hath an eſtate in tail, then there ought to be a Fine in making 
of the Joiature ; and if there be a Remainder upon it, then there ought 
to be a Recovery : So becauſe that Lane hath not informed the party 
what eſtate he had in the lands, they could not make the Aſſurance. 
Ley Chief Juſtice. Where a man is bound to make ſuch Aſſurance of 
lands as ?.S. ſhall adviſe, here he need not ſhew his Evidences, but he 
ought to ſhew to the party what the land is, and where it lieth and the 
Obligee is to ſeek out the eſtate at his peril : And then ?.S. may adviſe 
the Aſſurance conditionally, viz. That if he hath Fee, then to have ſuch 
an aſſurance; and ifan Eſtate in tail, then ſuch an aſſurance ; and if 
there be a Remainder over, then to deviſe a Recovery. Curia, All the 
Errors are material. 

The Bail for Lane, before any Judgment given againſt him, brought 
Lane into Court, and prayed that they might be diſcharged, and Laxe 
taken into cuſtody. Dodderidge Juſtice ſaid, oT here 1s a difference be- 
twixt Afanxcaptors, which are that the party ſhall appear at the day, for 
there the Court will not excuſe them to bring the party in Court before 
the day : But in caſe of Bail, there they may diſcharge themſelves if they 
bring the body of the Defendant into Court at any time before the Re- 
torn of the 2.Scire facias againſt the Defendant : For when one goeth 
upon Bail, it is intended that he notwithſtanding that is i» caſtodia Ala- 
1;{cali ; For the Declarations are in cxſtodia Mariſcalls Marſchalſie, 
9»6d neta, ſo is the difference; 
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434 WhrtLer and AreLtton's Calc 


AY Action upon the Caſe was brought for thefe ſcandalous words, 
Yiz. 7 hoy haft ftollen my Perce, and I Wilt charge thee With [»ſþition 


Xx 2 of 
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2/ Felony ; Which were found for the Plaintiffe. Je was moved for the 
ſtaying of Judgment, That the Action was not maintainable : For the 
Declaration is A Peece, inazendoa Gun : And here the i»n»ende doth 
not do its part; for it might be a peece of an Oak, or a 2 25. peece of 
Gold,which is commonly called a Peece; and in this Caſe the words may 
be intended ſuch a Peece. 17 Facobi in the Kings Bench, berwixt Palmer 
and Reve : Thou haſt the Pox, and one may turn hus finger in the holes » 
bis legs : Adjudged that for theſe words the Ation would lie, wk 
it cannot be meant otherwiſe then of the French pox. 41 Eliz in the 
Kings Bench, the Defendant faid of the Plaintifte, hos art forſwory, 
and thou haſt hanged an honefter man then thy ſelf : the Aton did lie, 
Forthe firſt words, Thow art forſworn, no Action will lie, C.4. payt 15, 
but the later words prove that it wasyn courſe of Juſtice, and that he was 
perjured. Soin this Caſe, admitting that the firſt words will not bear an 
ation, yet the later words make them actionable ; For the firſt words 
ought to be meant of a thing which is Felony. Heck's Caſe, C.4.part 15. 
there it was adjudged for the Plaintiffe, although the firſt words woul4 
not bear ation, yet the later words make them aQionable. 7 will charge 
thee with ſuſpirion, or flat Felony, an ARtion doth not lie, Hecks Cale 
proves it. Another Councellor argued that the Aftion would not lie : 
The firſt words are not actionable; For ſo many things as there are in 
the world, ſo many peeces there may be, and here it mighr be a peece of 
a thing which could not be Felony, Betwixt Roberts and Hill, 3 Jacob; 
in the Kings Bench it was adjudged, Roberts hath ftollen my. wood, the 
words were not actionable ; for it might be wood ſtanding , and then to 
cut and take it away it is not Felony, but Treſpaſs. Ley Chief Juſtice, 
1 charge thee with flat Felony, If the words be ſpoken privately to a man 
no Action lieth for them y but if they be ſpoken before an Othcer, as « 
Conſtable, or in a Court which hath conuſance of ſuch Pleas, then the 
Aion will lie, for the party by: reaſon of ſach words may come into 
trouble: But if a man charge one with flat Felony, and chargeth the 
Conſtable with him, then an ARion wilt not lie, becauſe it is in the ordi- 
nary courſe of Juſtice, C. 4. part 14. If a man maketh a Bargain with 
another to pay him-twenty Peeces for ſach a' thing, it-ſhall be caken by 
common intendment. twenty. 22*. pecees of gold , which valgarly are 
called Peeces But to endite a man for 20 Peeces is not certain and there 
fore ſuch Indiment is not good ;. and the Aion in our Caſe will not 
lie, for (my Peece) is an incertain word; Dodderidge. T hou haft ftollen 
wy Peece, What is that ? For we.call. 22+. in gold a Peece. You _ 
to tell it in certain : And here the inn»eudo will not make the ſcandal, 
but the words of ſcandal ought to proceed out of the parties own mouth ; 
and an /n»xexds.cannot make that certain, which was uncertain in the 
words of the ſpeaker : And therefore-the Action here will not lic. 
Havghron Juſtice , If the whole matter had been ſet forth in the Decla- 
ration, 
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ration , as to have ſhewed that the parties before this ſpeech had had 
ſpeeches of a Gun . then the Aton in this caſe would have been main- 
tainable; but here, the word( Peece) is incertain, and the Action will nor 
lie. (Chamberlain Juſtice, If the ſpeeches had been- concerning a Gun 
loſt, then upon theſe words ſpoken the Aﬀtion would have lien, butnot 
as they are here ſpoken ; For the two words there, ought to have been 
matter ſubſequent, as upon:the charging with Felony, to havedelivered 
him to an (Otticer, And fo by the whole Court ic was adjudged, 2x04 
querens nihil capiat per Billam, 


+ 
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435+. Snogrea againſt Emer and his Wire: 


y plaintif being a midwife,the Defendants wife ſaid to the plaintif,. 
Thox art a Witch , and Wert the death of ſuch a mans child, at 
who/e birth thou wert Midwife. Inan Action upon the Caſe in Arreſt 
of Judgment it was moved, that the words were not ationable. Hil 15 
7acobs, in the Common Pleas: Stone and Roberts Caſe adjudged, That an 
Atton upon the Caſe doth not lie for ſaying thou art a Sorcerer, 9 7c, 
Godbolds Caſe in the Kings Bench , Thou art a Sorcerer or an Inchanter. 
30 Eliz. betwixt Aforris and Clark,, for ſaying , Thou art aWitch , no 
Aion will lie; for ofthe words Witch, or Sorcerer,the Common Law 
takes no notice; but a Witch is puniſhable by the Statute of 1 7 acobz, 
cap. 12, Paſch. 44 Eliz. Lowes Cale, Thow haſt bewirched my cattel, 
or my child; there becauſe an AR is ſuppoſed to be done, an Action upon 
he Cafe will lie for the words, 1 fl gy Sir Miles FleetWwoods Cale, He 

$ Receiver for the King in the Court of Wards ; and” Auditor Cxr/e 
ſaid of him, Thou haſt deceived the King : and it was adjudged, that an 
Aion upon theCaſe would lie for the words, becauſe it was in his calling 
by which he. got his living. Chamberlain Juſtice , Since the Statute 
I 7acobi, for calling one Witch generally an Aion will lie ; For, for 
the hurting of any thing, a Witch is puniſhable by ſhame, is. Pillory in 
an open place.. Dodderidee Juſtice , Thief or Witch will bear Aﬀion; 
and the reaſon of the Caſe before cited by the Councel is, becauſe tha: 
the common Law doth not take notice of a Witch : But puniſhment is 
inflitedupon a Witch-by the Statute of 1 rw , and by that Statute 
a Witch is puniſhable, Tris. 21 Jacobi , Beewixt Afellos and Hera, 
Judgment was ſtayed where the words were, Tho# art a 1Vitch , ant h.:/ 
bewitched my child, becauſe thatthe words ſhall be taken in mirio7 /en/r, 
as thou haſt bewitched him with pleaſure. And in that ſenſe Saint Pas 
ſaid, who hath bewitched you, O Galatians ! That caſe was acjudged in. 
the Common Pleas. Trin.. 
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436, Kno111s and Doss1nx's Cale, 


| Nollis did aſſume and promiſe ap#d London , within ſuch a Pa. 

riſh that he would caſt ſo much Lead and cover a Church in 1p. 
wichin Suffolk, and on? Scrivener promiſed him to give him 101, for his 
coſts and pains : Scrivener died , Knollis brought an Action upon the 
Caſe againſt Dobbins who was Adminiſtrator of Scrivener, and decla- 
red that he ſuch a day did caſt the Lead and cover the faid Church, apy, 
Lonydoy. The Defendant pretended that the Inteſtator made no ſuch 
promiſe, and it was found for the Plaintiffe: and in arreſt of Judgment 
it was moved, That the Declaration was not good, by reaſon that the A- 
greement was to cover a Church in Tpſwich, and he declared he had c9- 
vered ſuch a Church apxd London , which is impoſſible, being 606 miles 
aſunder ; and fo the Declaration is not purſuing the promiſe. Dyer 
7 Eliz. 233. In Avowry for Rent upon a Leaſe for life, &c. That the 
Prior and Covent of &c, at Bathe, demiſerunt Lands which was ouc of 
Bathe , it was void ; for they being at Bathe , could not make Livery of 
Land which was out of Barhe. Ys. Dyer 270. The ſecond Exception 
to the Declaration was, That the Commiſſary of the Biſhop of N»r+ 
wich apud Londen, did commit Adminiſtration of the Goods and Chat- 
tels of Scrivener to Dobbins apud London, which was ſaid not to be 
good, becauſe he had not powerin Loydox to execute any power which 
appertained unto him at Norwich, Dodderidge Juſtice , The plaintiffe 
declares that apsd Londoz he did cover the ſaid Church, that isnot good, 
and makes the Declaration to be inſufficient , becauſe itis not according 
to the promiſe, The place where the Commiſlary of the Biſhop of 
Norwich did grant the Admmiſtration is not material ; For if the Bi- 
ſhop of Norwich be in Loxdoy, yet his power as to granting of Letters 
of Adminiſtration, and making of Deacons and Clarks in his own Dio- 
ceſe, doth follow the perſon of the Biſhop, although his other Juriſdi- 
&ion be Local, to which the Court agree. And it was adjudged that 
the Declaration was not good, and therefore Judgment was given £4 
querens nihil capias per Billam. 
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437. BuLlLen and Sattne's Calc. 


ex broughta Writ of Error upon a Judgment given. in the Com- 
man Pleas. The Caſe was, Belen being a Commoner, intituling him- 
ſelf ot whoſe Eſtate he had.in che Land , brought an Action upon 
the Caſe againſt Sheexe, becauſe he had digged clay in the land where 
tePlaintiffe had Common, and had carried away the ſame over the 
an, per quod he loſt his Common, and by that could not 
1s Common in as ample manner as he did before. Sheene entitled 
elf rq be a Commoner, and: have common inthe ſaid land alſo, and 
0. juſtified the,Enerie, and ſet forth a preſcription, That every Commo- 
ner had uſed to dig clay there, and the firſt iſſue was found tor the De- 
fendant Sheene, viz that he was a Commoner ; but the orher iſſue was 
und. for the Plaintiffe Belen, viz. that there was no ſuch preſcription, 
That a Commaner might dig clay :,. And the Jury did atleſſe damages 
to the-Plaintiffe generally; and the ſame was moved co be Error, becauſe 
that the Plaintiffe had not damage by carrying away of the clay,becauſe 
the ſame did not belong to him, for that he was but a Commoner; and: 
ſo the Judgment given inthe Court of Common Pleas was Erroneous, 
Ley, Chief Juſtice , By. the,digging of a pit the Commoner is prejudi- 
| the 1:ying,of the clay upon theCommon the Commones is preju-- 
diced, and:ſo the. damages are given for the diggingand carrying away 
theclay,per quod Commoniam ſuam amiſit,and the damages are not gi» 
'ven,fog the clay. | Chamberlain Juſtice, If be bad ſuffered the clay to lie 
by the pit, it had been. damage to the Commoner, If the Owner of the 
#1 plopgh.up og, maketh.conyburies inihe Land , an Attion upon the 
le lyeth againſthim.by the Commoner, forthereby the Common is 
much the werſe, and the Commoner prejudiced.., If the pit be deep, it 
is dangerous to the Commoner, and ſo a damage unto him,for it is dar-- 
gerqus leſt his cattel ſhould fall into it , and it will not ſuddenly be fi!-- 
led up again, and fo no graſs there for a long time, and the longer, be- 
cauſe that which ſhould fill up the pit is carried away. Hawghton Ju- 
ſtice, The proceedings. are Erroneous:, both Plaintiffe and Defendant 
are Commoners, The wrong is in two points, Firſt, That the Defen. 
dant had with his catrell fed che {ommon : Secondly , That the Defen-- 
dant had digged clay there, and carried che ſame away ; The Defendant 
makes Title ww both : Firſt: he preſcribes. to. have Common. there ; 
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Secondly , That the Commoners by preſcription have uſed to have and 
dig clay thete. The firſt point is found for the Defendant, and the laſt 
iflue is found againſt che Defendant, and damages are given generally : 
All the queſtion is upon the Declaration Cepir &- aſportavit the clay, 
which implies a propertie and intereſt in the clay to be to the Plainti 
It isnot ſaid that the clay was carried over the land ; 1 conceive that 
the property of theclay is in iſſue, and the Commoner hath nothing to 
do with that : So damages being given to him for that which doth not 
belongunto him , I hold the Judgment to be Erroneous , and thatit 
ought to be reverſed. Doddeyidge, The Declaration is well enough, and 
of neceflity it cannot be otherwiſe : Here the Plaintiffe challengeth no- 
thing but C ommon; In an Action upon the Caſe there ought to be inju- 
rie and damage, which is the conſequent upon injurie ; For an Aion 
upon the Caſe will- not lie for an injurie without damage. Here But. 
len doth not complain for any thing but the loſs of his Common, which 
is the firſt wrong : The ſecond wrong is the digging of thepit, in che 
which his cattel may fall and periſh : The thitd wrong is, br carrying 
away of ſix loads of clay over the Common, which is a great detriment 
to the Common, to carrie it either by Carts or otherwiſe : and for theſe 
three wrongs he concludes his damages, ratione cxjus he could not have 
his Common in as ample manner as before he was uſed to have it, and 
he doth not conclude any damage for the clay : Every one of theſe in- 
juries doth increaſe the damages, and ſo it would have been if he had 
left the clay to lie upon the land by the pit ; for thereby ſo much Com- 
mon would have been loſt. Here he makes himſelf title only to the 
Common, and theſe As do increaſe the damages only. 2 E.4.8 7 E.4. 
Where one was unlawfully and fallly impriſoned , and being impri- 
ſoned , compelled to levie a Fine or make a Feoffment, or other Deed. 
In an Action of falſe Impriſonment the Jurie gave damages, by reaſon of 
bis reſtraint of his Liberty, and increaſed them by reaſon of the levying 
of the Fine , or making the Feoffment or other Deed , which he then 
made. The Jurie found that he is not to have any clay , and cept & 
«ſportavit doth not alter the Caſe; for that is a ſpecial Action of treſpals. 
And by three of the Juſtices againſt Ha»ghron, the Judgment given in 
the Court of Common Pleas was elrmed 
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439. 
(Romy Councellor , cited this Caſe to have been adjudged, 25 
Eliz,, The husband ſeiſed in the right of his wife of Copybol! 

| and, 


Trin. 21 Fac. 345 
Land, made a Leaſe for years; and it was holden by the Court then, That 
bythe death of che husband the forfeiture of the Copybold was pur- 
ge and that the wife ſhould have the land again, notwithſtanding this 
iture by the husband , by making a Leaſe for years without Li- 
cence: And the Court ſeemed to allow of the ſaid Cafe to be Law: 
; And afterwards , this very Term the like Caſe came in queſtion in this 
| Court, betwixt Severe and Smith, where in an Ejeftione firme, a ſpecial 
| Verdi found, That a Copyholder ſeiſed in the right of his wife, made a 
Leaſe for years;and it was a queſtion whether it were a forfeiture of the 

inheritance of the wife, HitchamSerjeant ſaid it was no forfeiture: Dodde- 

ridg Juſtice took this difference, Where a Feme Sole is a Copyholder,and 

- ſhe takesahusband,who makes a leaſe for years without licence,the ſame 

is a forfeiture , becauſe it is her folly to take ſuch a husband as will for- 

feic her Land : But where a Copyhold is granted to a Feme Covert, 

ind the husband maketh a Leaſe without Licence , inſuch caſe it is no 

forfeiture ; and ſo in the Cale of a Fewe Leſſee for life at the Common 

Law , againſt Whitinghams Caſe, C. 8. part 44. It was adjourned, 
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439+ 
N Ote, It was the opinion of allthe Juſtices, and ſo declared ,- That 
if the Plaintiffe in an Ejeftzone firme doth miſtake his Declaration, 
That the Defendant in ſuch Caſe ſhall have his Coſts of the Plaintiffe, 
by reaſon of his anjuſt vexation. 
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440. 
Our ſeveral men were. joyntly Indicted for ereting and keeping of 
four ſeveral Inns in Bathe; It was moved that the Indictment was 
inſufficient, becauſe the offence of the one is not the offence of the 0- 
ther, like unto the Caſe in Dyer 19. Where two joyn in an Action upon 
the Caſe for words , 'tis not good, but they ought for to ſever in their 
AQtions, becauſe the wrong to the one, is no wrong to the other. Dod- 
ridge Juſtice, One Indiftment may comprehend ſeveral offences, if 
they be particularly laid , andthen it is in Law ſeveral Indiments : It 

Yy may 
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may be intended that the Inns were lawfull Inns ; fot itisnot laid to be 
ad nocunmenturs , and therefore not puniſhable; but if they be an aney- 
ance and inconvenient for the [{nhabicants, then the fame ought particu. 
larly to appear, otherwiſe it is a thing lawfull to erect an Inn. An Ag. 
onupon the Caſe lyeth againſt an Inn-keeper who denies lodging to a 
Travailer for his money, if he hath ſpare lodging, becauſe he hach ſub- 
jered himfelf to keep a common Inn. And in an Action upon the Caſe 
againſtan Inn-keeper, he neederh not to ſhew that he hath:a Licence to 
Keep the Inn. | 
- W an Inn-keeper taketh down his _ , and yet keepethan Hoſterie, 
an Aftion - wn. the Cafe will lie againft him, if he do deny lodging un- 
to a Travailer for his money ; butif he taketh down his Signe , and 

iveth over the keeping of ar Inn, then he is diſcharged from giving 
odging. The IndiAmentin the principal caſe is not good , for want « 
the words (ad Nocumentum,) Haughton and Ley luftices argreed, Ley, 
If an Inditment be for an Offence which the Court ex Offico, ought to 
take notice to be ad N'ocumentam, there the Indiiment being genera], 
ad Nocumentum C& contra Coronam & dignitatem, is ſufficient, withouc 
ſhewing in what itis ad Nocument#m. But for Inns, it is lawfull for to 
ere them, if it benot ad Nocumentum, &c. and therefore in ſuch In. 
ditments, it ought to be expreſſed that theereRing of them is ad Ne- 
cumentum, &c. and becauſe in this Caſe there wants the words ad Nocu- 
ment#ny , the Indictment was quaſhed, F*. The Lord North and Prar's 
Caſe before to this purpoſe. 


— "IE —w—_— 
— 


HL— 


Trin- 21 Iacobi, in the Kings Bench. 


441. Bx1pcts and Nicuors's Calc. 


Hey were IndiRted for the not repairing of ſuch a Bridg, and the 
Indiftment was, debent &- ſolent reparare pontem, &c. It was moved 

that the Inditment was inſufficient, becauſe it is not alledged in the In. 
di&ment, that the the Bridg was over a Warer , and no needfull/thac ic 
be amended, Secondly, It did not appear inthe Thdi&ment, that at the 
time of the Inditment the ſaid Bridg way ruinous ahd decayed. Third- 
ly, The Indi&ment is, that Bridges and Nyohots, debent o ſolemt repare- 
re povters ,, and itis not ſhewed'that rheir charge of repairing of the 
fame is ratione tenares 21 E: 4, 39; Whereit'is faid; Thatapreſeripti- 
| dnrannot be, that acommonpesfon ongtit to repairs Bridg, w__ 
, ” - , . 7 ' [ »o 
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 befaid to be by reaſon of his Tenure; but itis otherwiſe in caſe of a 
n, For theſe Errors the IndiAment was quaſhed by Indg- 
ment of the Court. ' 


— —I————OO nn 'C———— 


Trin: 21 Jacobi, inthe Kings Bench, 


Intratur , Trin. 20. Rot. 1609. 


442. Sir Tuomas Lex and Gx1s521's Cale, 


G Riſſel brought an Action upon the Caſe againſt Lrein the Common 
Pleas,and ſhewed that dis fwit, & adbu eſe exiſtens of a houſe 
&c, and he did preſcribe that he and all choſe whoſe Eſtate he hath in 
the ſaid houſe, &c, had uſed to /have Common in the waſte of L.and 
that Lee in Facobs, made Coniburies in the waſte, quorum quidim premiſ- 
ſerum he loſt his Common. The ARion was brought 18 7acobs, and 
Iadgment given in the Common Pleas for the Plaintiffe there: and there. 
upon a Writ of Error was brought in the Kings Bench , and it was af- 
ligned for Error, . 

Firſt, That ( dis ſc5ſpriss) is not good ,; becauſe it hath not any limi- 
tation of time, for it may contain as well forty years as one year : He 
laid the wrong to be 15 Zacobs, and doth not then that at that time he 
was ſeiſed, for (di) doth not expreſs any certain time ; and then it is 
like unto the caſe of Waſte, where the Grantee of a Reverſion brings an 
Attion of waſte, and doth not ſhew that he committed waſte to his diſ- 
inhereſin , buc doth not ſhew when che waſte was done ; for it might be 
that it was done betwixt the Grant and the Attornment,and then he had 
no cauſe to have waſte; or otherwiſe it might be that the waſte was done 
inthe time of che Grantor, and then the Grantee had no cauſe of Aft- 
on; But in ſuch caſe he ought to ha ve ſhewed that he was ſeiſed of the 
Reverſion at the time of the waſte done. 4 E. 4.18. There Treſpals 
was brought upon the Statute of R, 2, and the Writ was, That he did 
enter in diverſa terras & tenementa , There it was holden that the Writ 
being inſuttrcient, the Court ſhould not make it good , becauſe it is tos 
general, In our Caſe it ought to have been, that he was (dis) & adbuc 
eſt ſesfirs, Et ſic ſeiſirns, that the Defendant did do the wrong. 

Another Error was atfigned becauſe he doth not conclude , quorum 
quidem premiſſorum pretext, he loſt his Comguon ; tut be ſaies quorum 
qnidem premi([orum he loſt his Common ; and leaves out the word 
Yy 2 (pretexts) 
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(pretexru) which word ought to have been in the Declaration, The 
Action is brought three years after the wrong done, and he ought to 
have ſhewed, that he 1 5 [ace (which was the time of the wrong done) 
fuit ſesfitus, & din ante fuit ſeiſutns in dominico ut de feods. 
All before the clauſe, quorum quidem , &c. is bur colleRtion ; and 
he ought to have concluded with a c-uſe of grievance, viz. quorum 
quidem premiſſorum pretexts, he loſt his Common. 7 H. 7.3. Thereit 
1s ſaid that this word (prerexts) is a concluſion that the partieular 
wrong doth contain , and doth attirm that which went before ; but in 
this caſe the word (prerexts) 1s wanting , and a Seilin firſt ought 0 be 
laid, and then pre texr# quorum is good. Vi. Bullen and Sheenes caſe 
before, wherethe Plaintiffe firſt made him t tle ro the Common, viz. 
that he was ſuch a time ſeiſed in Fee, & adbuc ſeiſitns exiſtens , thatthe 
Defendant did dig clay : Yi. Brown and Greens Caſe in the Common 
Pleas. 40 Eliz, Where a man piecaded a Feoffment and Livery, Virtute 
cujus he was ſeiſed in fee, and did not ſhew that he entred, and yet the 
ſame was good, b-cauſe the Virtute cj was a good concluſion. Ley 
Chief Juſtice, (4; doth not denote any cime certain; If in a Cale it 
had been poſtea, or ſic inde ſeiſitms , the Deſendant did the wrong, then 
the Declaration had been goods but here 1s nothing to which | 4:4, may 
have reference: If he had ſaid, that he being (dis ſes/its) that the De- 
fendant had ſuch a day done the wrong, it had been good. 

Secondly, Here ought to have been either quormm quidem premiſſorun 
ratione, Or pretext, he loſt his Common: here the Latine is good, viz. 
quorum quidem premiſſorum Commoniam perdidit, but it is not good in 
Law. Dodideriage Juſtice, You ought to have coupled the damage and 
the wrong ; and in this caſe there wants the coupling , for want of the 
word (pretexrs) forthe word (pretext) isthe application of the pre- 
cedent matter : The matter of wrong is the making of the conyburies, 
by reafon of which he loſt his Common : and the quorum quidem here 
hath not any ſenſe : The Declaration wants matter of form alſo; is 
fnit ſeijirm & adbuc ſeifitus exiſtent. Might you not have purchaſed 
this Common after the wrong done by the making of the eonyburies? 
for it doth not appear otherwiſe by the Declaration ; for as well as 
(din) may.comprehend forty years, fo it may but one moneth. If it 
had been { dis ſciſirus & fic ſeiſitus) that he made the conyburies, ther 
the Declaration had been well; but as this caſe-is, it is not good. 

Hawghton Juſtice, Your Aion ought to have contained your matter 
of time, as well as your matter of wrong. (Dis) includes no cer- 
tainty of time; and quorum quidems premiſſorum , &c. is a ſpeech 
without ſenſe. If. a man maketh title to have Common pro omnibus 
averits, and the word (/g) is omitted, it is not good. 
Ley Chief Juſtice, hefe che wrong and damage are not knit toge- 
ther by theſe words; and it might be that in. this caſe he had loſt his 
Commou 
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Common by ſome other means : For he doth alleadge that he loſt his 
Common ; but how he loſt it, that doth not appear to us. If he had 
faid, Virture cxjus, Or per quod,or ratione x11 he had loſt his Common, 
then the Declaration had been certain, and had been well enough : But 
here it being incertain, both in the Seiſirrs, and alſo in the al eadging 
the damage, The Judgment given in the Court of Common Pleas for 
theſe Errors was reverſed; | 


———— 
— EE, 


Trin. 21 Jacobi, in the Kings Bench. 


443. 'Pys and Boxnner's Cale, 


A N Information was in the Common-Pleas by Pye againſt Boxxer,for 

buying of Cartel & ſelling of them againin the ſame Market, againſt 
the Satute. Which was found againſt the Defendant ; and the Judg- 
ment was entred Q od ſit in miſericordia, whereas it onght to have been 
Capiater, being upon an Information ; For it is a Contempr, and pu- 
niſhable by Impriſonment. And in this Caſe upon a Writ of Error 
brought in the Kings Bench , by the opinion of the whole Court the 
Judgment was reverſed. 


tt ——_—_ ——— 


Tris. 21 Jacobi, Intratur Hill.20 Fac. 
Rot 137- inthe Kings Bench, 


444. Kirz and Smitn's Cale. 


Ne Recovered by Erronious Judgment ; and the Defendant did 

promiſe unto the Plaintiffe, That if he would forbear to take forth 
Execution , that at ſuch a day certain he would pay him the debr and 
damages. And Action upon the Caſe was brought upon that Promiſe, 
And now it was moved by the Defendants Councel , That there was 
not any Conſideration upon which the Promife could be made, becauſe 
the Judgment was an Erronious Judgment. It was adjourned. But [ 
conceive, that becauſe it doth not appear to the Court but that the Judo- 
ment is a good Judgment, that it is a good Confideration; Ocherwile, 
if the Judgment had been reverſed by a Writ of Error before the Aion 
upon the Caſe brought upon the Promiſe ; for there ic doch appear ju- 
dicially ro. the Courr, that the Judgment was Erronious. 


Tris 
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 Trin.21 Jacobi,in the Kings Bench. 


Ce lhnntth. FU 
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445. Tornan and Hoexin's Caſe, 


A N ARion upon the Caſe was brought upon an Aſſwmpſit: And the 
Plaintiff did declare, That in Conſideration of &c. the Defendant 
1 Marti did promiſe to pay and deliver to the Plaintiffe 20 Quarters of 
Barley the next Seed-time, Upon Nox Aſſwmpſic pleaded it was found 
for the Plaintiffe. ,It was moved for the Di That the Plaintiff« 
ought to have ſhewed in his Declaration when the Seed-time was, which 
be got done.” But it was anſwered, That he needeth not ſo to do, 
becauſe he brings his Aion half a year after the Promiſe, for not pay- 
ment of the —_ Seed-time, _ hes yen the _ and the 
A fit. Doaderidge Juſtice, 1f I promile to pa fo much Corn 
wy rr next, If 4 appeareth that-the Harhcſt is ended before tlie 
Action brought, it is good without ſhewing the time of the Harveſt, 
for it is apparent to the Court that the Harveſt is paſt : And here the 
Aion being brought at Michaelmas, it ſufficiently appears that the 
Harveſt is paſt. And Judgment was given for the laintiffe. 


_ - _—— — = _—— . 
_— — — — — - 


Tri. 21 lacobi, Iatratur Hill.z 7 lacobi, Rot.65 2. 
iater Hard ©» Foy, in the Kings Bench. 


446. _ Kertaway's Cale. 


I an Ejeftione Firme brought for the Mannor of Lilingron upon a 
Leaſe made by Kelaway to Foy, It was found by a ſpecial Verdi®, 
That M.Kellaway ſeiſed of the Mannor of Zillington in Fee, holden in 
Soccage did deviſe the ſame by his Will in writing intheſe words, »z. 
For the good will I bear unto the name of the Kellawayes, 1 give all my 
Lands to John Kellaway in tail, the Remainder to my right Heirs, ſo long 
as they keep the true intent and meaning of this my Will. To have ro the ſaid 
John Kellaway and the heirs of his boay, untill John Kellaway or any of 
hs iſſues goabout to alter and change the intent and meaning of this my Will. 
T hen, and in ſuch caſe it ſhall be lawfull to and for H. Kellaway to exter 
and bave the Land in tail with the like limitation, And ſo the Lands was 
put 
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t in Remainder to five ſeveral perſons, the Remainder to the right 
Firs of the Devifor: XMf.-Kellaway dyed without iſſue, Fobhn Kellaway 
is heir, and entred and demiſed the ſame to R. X. for 500 years, and 

afterwards granted all his eſtate to Hard. Afterwards John Kellaway 

did agree by Deed indented with .X. to levy a Fine of the Reverſion 
to. and his heirs. H. Kellaway entred according to the words of the 
Proviſoin the Will, and made the Leaſe to Foy, who brought an Eje- 
Rlione Firme againſt Hard, And whether H. Kellaway might lawfully 
enter or no was the Queſtion. It was objeted, That in the Caſe there 
is not any Forfeiture, becauſe the Fine was without proclamations, and 
{o it was a Diſcontinuanceonly. The firſt Queſtion is, If the Remainder 
doth continue : The fecond is, If it be a Perpetuity, or a Limitation. 
ou Kellaway is Tenant in tail by Deviſe, untill ſuch time as John Kel- 
a7 or any of his ifſues agree or go about to alter or change the eſtate” 
tail meritioned in the Will z with Provi/o ro make Leaſes for 21 years, 
lives, or to make Jointares: Then his Will is, That ic ſhall be law- 

M for H.X. to enter and to have the Land with the ſame limitations, 
If it be 4 Perpetnity, ther it is for the Plaintiffe ; but if ic be but a Li- 
nitation, ther it is for the Defendane. The Fine was levied withouc 
prochmetions, and H. X.-entreth for the Forfeiture. 

' Damyport, Te is no Perpetuiry, bus a Limitation,which is not reſtrained 
by cheLaw as ities are, Uncelh fach time as cc. ſhall diſcontinue 
&c. The Jury find arr Agreement by Indenture : The a&t which is al- 
lkadped'ts be the breach, is, {onr/afroit & agreavit, not to levy a Fine 
with proclamations; bar to levy a Fine without proclamations, which is 
bit « Difcontinuznce: Yelvertox, If the Fine had been with proclama- 
tions; then withour' doubt he in cheRemamder during che life of him 
who tevied'it had been barred. The Deviſe was, To have to them and 
to the heirs of their bodies, fo long as they and every of their iſſues do 
obſeive, perforin, fulfill and keep the true meaning of this my Will 
tonching the entarled Lands inform following, and no otherwiſe: And 
therfore-I M.Kelawiy do deviſe unto Fohs Kellaway & theiflue of his 
Body the Remainder c>e- T0 haveto the laid Fobn Kellaway and the iflue 
of his body, untill he or any of his ifſue ſhall go about to conclude, do, 
or make any aR or ads to alien, diſcontinue, or change the true mzan- 
ing of this my Will. That then my Wilt is, and Ido give and bequeath 
HK ih-tarl, And that itſhall'be Jawfell for, him the ſaid H. X. or 
his iſſue roenter immediately yporyflichaſlent; concluſion, or going a+ 
bout to conclude ec, And-char H.X. abd his ifſue ſhall have it uncill 
he or any of them go abour. er. C.9.parr, Sundayer Cale, 128.' where 
it wesreiblved, That no Condition or Limitation, be it by act executed, 
or bylimitation of ax We6,corbya'Deviſe, can bar Tenant in tail to. alien 
by'a conmmoit Recovety,- v1C-31purzare. The: Cafe was nec refolved; 
batiit was ad jorrred ro anothes dhyto be apued,  arutithen'the Cott 
todeliver their opinions 1a it, Trin, 


ſi Knight's C aſe, 


he ————— 


OO — 


Trin. 21. Imiratur Trin. 20 Facobi, Rot.S11. 
in the Kings Bench. 


447- KwiGcat's Cale. 


N this Caſe George Crook faid, That Land could not belong to Land : 

yetin a Will, ſuch Land which had been enjoyed with other,might paſs 
by the words cam pertinacizs. As where «A. hath two houſes adjoyning, 
viz. the Swan and the Red-Lyon ;: and eA. hath the Swan in his own 
poſfeſlion, and occupieth a Parlour or Hall ( which belongs in truth tg 
the Red- L on) with the Swex-houſe,and then leafſeth the Rea-lyox houſe, 
and then by his Will deviſeth his houſes called the Swan ; The rooms 
of the Lyon which A. occupied with the Swas ſhall paſs by the Deviſe, 
alchough of right thoſe rooms do belong to theLyon-houſe. Paſc.36E1lir, 
Evwer and Heydon's Caſe. A man hath a bouſe and divers lands in zy. 
and alſo a houſe and lands in D, And by his Will he deviſeth his houſe 
and all his lands in zy. & D. therethe houſe which is in-D. doth not paſs, 
for his intent and meaning plainly appears that his houſe in D. doth not 
paſs : But if he had deviſed all his lands in /, and had not ſpoken of 
the houſe, the houſe had paſſed. A Caſe was in the Common-Pleas 
berwixt Hyamand Baker : The Deviſor bad two Farms, and occupied 
parcel of one of the Farms with the other Farm, and deviſed the Farm 
which he had in his poſſeſſion; The part of the other Farm which he 
occupied with it, did paſs with the Farm deviſed. 

Dodaeridge Juſtice, The Deviſe is in the Caſe at Bar : All his Farm 
called Locks to his eldeſt Son, and all his Farm called , Zrocks to his 
younger Son ; And the Land in queſtion was purchaſed long after that 
the Deviſor purchaſed Brecks ; but that Land newly purchaſed was 
not expreſly named in the Will, and therefore it ſhall diſcend to the 
heir, 3z. the eldeſt Son. Land is not parcel of a houſe, and in ftrianeſs 
of Law cannot appertain to a houſe; Yet Land is appertaining to the 
Office of the Fleet and the Ro{ls.; but that is to the Offrce, which is in 
another nature then the Land is. For the Land newly purchaſed, ( the 
Jury did not find the ſame to be uſually occupied with Brock ) it ſhall 
not paſs with Brocks, although it be occupied together with Brocks. 
I do occupie ſeveral Farms together, and then I deviſe one of the Farms 
called D. and all the lands to the ſame belonging ; the other Farms 
ſhall not paſs with it, although they be occupied all cogether. Haughton 
Juſtice, What time will make lands to belong unto a houſe ? All the pov. 


Sely againſt-Playle and\Farthing. +454 
firs ef the lads ufed wich'the Hauſe for & Frail? thive WA Ferve thfe lth 
Ley Chief Juſtice, There are two manner of belongings ; One belong. 
ing in courſe of Right, and another belonging in cafe of Occuparion. 
To the firſt belonging there ought to be Preſcription, viz. time out of 
mind : But in our Caſe, Belonging doth borrow ſome ſenfe from 
occupying for a year, or a time ; And then another year to occupie it 
will not make it belonging in the later ſenſe In ftrictnels of Law, Lan't 
cannot be ſaid ro belong ro a houſe, or land ; but in vulgar reputation it 
may be ſaid belonging : And in fuck caſein cofe of granr, che Land will 
not paſs as appertaining to Land, C. 4. parr. Terringhbanys Cafe. Bur in 
oor Caſe, it is in caſe of a Will. Uſually occupied, is not to be meant 
time out of mind. Here other lands were belonging to Brecks; and (0 
the words of the Will are ſatisfied. Bur it might Fave beeri a Queſtion, 
if there had been no other lands belonging to it. Dodderidge Juſtice, If 
the Deviſor had turned all the profits thereof to Brocks, then ir had 
paſſed by the Will. Ley Chief Juſtice, This occupying of it promiſcu- 
oully doth make it belong co neirher. 

Ar another day, Zey Chief Juſtice ſaid, Here is nothing which makes 
it appear to us that this Land doth belong to Brock: + For che Jury find 
not that it was occupied either with Byocks or Locks ; and fo this Land 
belongs to neither of them. Dodderidge, There is not any Queſtion in 
the Caſe: It is not found that it doth belong ; And then we muſt not 
judge it belonging. The ground of this Queſtion ariſeth out of the 
matter of fat; and it onght to be found at the kaſk, char iris apper- 
taining in Reputation. Hasyhron, The Jury find that Knight was ſeiſed 
of Brocks and of lands belonging to it, And that he was ſeifed of Locks 
and of lands belonging to that, And laſtly they find that he was ſeiſed 
ofthis Land in queſtion, but they do not tind that it was any wayes be- 
longing to Brocks or Locks. It was adjudped for the Plaintiff, and that 
the Land did not paſs by the Deviſe, but that ir did diſcend to the heir. 


——— AO 


Trin. 21 Jacobi, in the Kings Bench. 


448. SELY againſt FLavLs and FARTHING., 


PV an Ejethioae Fi-me the Verdidlwas found for the Defendant. Three" 

of the Jureas had Sweet-mears in'therr pockets}! aid thoſe three were” 

for the Plaintiffe, untill they were ſearched and the Sweet-nieats fared? 

with them, and then they did agree with the other nine, and gave cheir 

Verdi& for the Defendant, Hawghton Juſtice, It doth not 3 _—_ 
Zi 


354- ___Trin.21 Fac, 


theſe Sweet-meats were provided for them by the Plaintiffe or Defen- 
dant; and it doth not appear that the ſaid three Jurors did eat of the 
Sweet-:neats before the Verdi given : And fo I conceive there is not 
any cauſe to make yoid the Verdi& given ; but the ſaid three Jurors are 
fineable. Dodderidge Juſtice, Whether they eat or not, they are fineable 
for the having of the Sweet-meats with them, for it is a very great miſ- 
demeanour. And now we cannot tell which of the Jurors the three were; 
and becauſe it was not moved before the Jurors departed from the Bar, 
it is now too late to examine the Jurors, for we do not know for which 
three to ſend for. The nine drew the three which had the Sweet-meats 
to their opinions, and therefore there is no cauſe to ſtay Judgment : 
But if thethree Jurors had drawn the nine other to them, then there 
had been ſufficient cauſe to have ſtayed the Judgment ; but as this caſe is 
there is no cauſe. And therefore per ('#riam Judgment was given for 
the Defendant according to the Verdi. 


—_— 


— —— — 


Trin. 21 Jacobi, in the Kings Bench. 


449+ 


N Ote, It was vouched by George Crook , and ſo was alſo the opinion: 
Y of the whole Court, That by way of Agreement Tythes may paſs 
for years without Deed, but not by way of Leaſe without a. Deed. But 
a Leaſe for one year may. be of Tythes without Deed. 


Q———————_— 


| >—_ — —_ 


Trin. 21 Iacobi, in the Kings Bexch. 


450, 


Ne Phaintiffe recovered in Debt in the Kings Bench, and a Cap 

ad ray; Pecan was awarded ; and immediately upon the award- 
ing of the ('apias the Defendant dyed. Qxere if in fuch caſe an Attion 
O t lieth againſt the ſpecial Bail. (The Executors having nothing, 
a Sire {aajns doth not lie againſt the-Bail.). And in the Common-Pleas 
in that caſe the Gourt was divided, two Judges being againſt the.other 
wso-Judges, Ide guere.. | | 


* Mit! I 2 | Tran, 


Leonards Caſe. 


Trin. 2x Jacobi, in the Kings Bench. 


451. LzonaxD's Cale. 


[N 2 Scire facias to have Execution of a Recognizance, the Caſe wes, 

That a ſpecial Swpplicavit for the Peace was direRted out of the Chan- 
cery to eA. and B, Juſtices of the Peace, and to the Sheriffe of the 
County of &e. to take a Recognizance of L. 2. & N, for the Peace 
and good behaviour.; and the Commiſſion was to A.B. and the Sheriff, 
& cuilibet corum. The Smpplicavit was delivered to the two Iuſtices, 
who took a Recognizance from L. but Af. & N. could not be found : 
The Sheriffe was afterwards out of his Office, becauſe his year of She- 
riffwick expired. The new Sheriffe made a Retorn, That Ag. & N. non 
ſunt invents in balliva mea ; And alſo Retorned, That A. & B. had taken 
a Recognizance of L. as appeareth per quandam ſchedulam hnic annex. 
in hec verba &c. This Caſe was argued, and 21 H.7.20.& 21.vouched, 
That if the Writ be firſt delivered to the Sheriffe, then he only is for to 
execute the Writ, and retorn the Szpplicavit : But if it be firſt delivered 
to the Tuſtices, then they ought to execute it and retorn it, 9 E. 4. 31. 
A Supplicavit is a Iudicial Writ, and cannot be executed by a _— ; 
but a Miniſterial Writ may be executed by a Deputy. In this caſe the 
ſuceeeding Sheriffe did retorn the Writ, and it was not direRed unto 
him : And the ſame being delivered to the Chancellor,wherher the ſame 
ſhould be a Record ornot was the Queſtion. 4 H.7. 17. Debt was 
brought upon an Obligation ; The Kings Serjeant prayed the Bond for 
the King, becauſe that the Plaintiffe was a perſon Outlawed. 

Bryan Tuſtice, You ought to bring a Writ of Detinue to recover the 
Bond, which is a legal courſe for the King: And fo in this caſe here is 
no Record for the King, becauſe the Recognizance comes not in by a 
legal courſe, viz. a lawful Retorn; for it was retorned by the new 
Sheriffe, and alſo by him who did not execute the Commiſſton. Heath 
ſaid cleerly, There was no Record for the King , and vouched 21 H.7, 
20,21. Note the whole Caſe there. 1. Where it is ſaid, /» ca/# ſnperi- 
ors ipſe Fuſticiarins qui primo iliud breve de Supplicavit recepit, tota exe” 
cutioxe eju/dem Brevis tantummods tenerur , C reliqus ſociorum ſnorum 
tangent diftum Breve exonerentur, & 7uſticiarins hanc recipiens nomine 

ſmo proprio illud retornabit. And in our Caſe it was directed to the She- 
riffe and Tuſtices ; and being delivered to the Iuſtices, the Sheriffe had 
not to do to make Certificate of it, and in this caſe he is but as a private 
ZL 2 man, 
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man. This ſuit is a Scire facizs to have Execution upon the ſaid Recog- 
nizance A Dedimw potcſtatem is directed co two, and one of them doth 
execute it ; the other cannot certifie it for the Execution of it ought tg 
be upon his own "vas A Record taken by one cannot be certi- 
fied by another ;for if it be, "41 15 not any Record vpan which a Scire- 
facias can be awarded: In our Cafe, the Juſtices made the Record, and 
the Sherifte did cercifie it, | 

Ley Chief Juſtice, When the Recognizance is put to writing,or Notes 
of Remembrance taken of the Recognizance before the Commiſſioners, 
it is immediately a Record, ' Qne.takrs, Nytes of a, Recognizance, and 
4dyeth -, He to whole hands-theNotzs, come may certihe the ſame, tor 
it i a perfect Record by: the raking of the Nores of Remembrance : But 
that is be underſtood when no Writ is direfted to Commiſſioners, but 
when a Juſtice takes is. In-our Cale the Sheriffe may retorn the Wrir 
ex officio, and alſo retoro, That execatio 5{twus brevis patet in quadam 
[chedula annexa, And it doth net appear but that the now Sheriff: was 
atthe Exeemtion of this Commiſſion : But admit that he was not, yer 
now the Writ being retarned into the Chancery, your pleading and 
wy iſſue upon another matter hath made it a good Record : And 
therefore I hold that the Judgment ought to be given for the King x<- 
cording to the Verdid. Haughton Juſtice, Judgment cannot be tor 
King : If the Record'doth not come duly into the Chancery according 
to courſe of Law,it is not any Record upon which there can be any Prc- 
cution, If a Judge take a Fine and dyerh before ir be certified, a Certi- 
orari ought to be directed to the Executors of the Judge, v. 2 H 7.10 
buc the Certiorar; ought net to be to a ſtranger. 1t two Iufſtices ot 
Peace have Commiſſion to take a Recognizance, and one of them takerh 
it and dyeth, the Certiorari muſt be to his Executors, and not to the 
other Iuſtice. Inthis Caſe the Record came into the Chancery by un- 
due courſe : The Commiſſion was ſeveral, Cnilibet earum ; and thoſe 
who took upon them the Execution thereof are now made Otiicers by 
the expreſs words of the Writ ; and it is not ſo bere retorned,and chere- 
fore Iudgment ought to be againſt the King. A Dedimus poteſtatem is 
directed to four to take a Fine of Lands in ſeveral Counties : Two of 
them take it in one County,and they certifie it and the two other take ic 
in another County, and they: certiftie it : None of the Certificates 
are £00d. 

Doaaeriage luſtice, Tudgment ought to be againſt the King. There 
are two (neſtions in the Caſe, 1. Whether che Sheriffe as chis Caſe 
' 1s, may onely make the Retorn. 2. Admitring that he cannor, but che 
ſame being retoraed, and the Chancery accepting of it, and ſending ic 
to this Court, whether we can damn the Record. 1. This is a ſpecial 
Recognizance upon the grievance of the party , and by the Kings { OM. 
miſſion chey are made eſpecial Iudges in this cafe : And when the party 
Wilg 
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who ſues delivers the ſame to the two Juſtices, the Sheriff cannot enter=. 
meddle therewith ; for then the. Juſtices ought to recorn the Recogni- 
zance'by vertue of that Commiltion, 21 H. 7. 20, 21. there the Cale is 
direc inthe point , That they to whom tbe Writ is firſt delivered, they 
only are to execure it, and retorn it; for they only have power by vertue 
of the ſpecial Commithon, The Writ was againſt tiiree, and two of 
them are not to be found , The Sheriff cannot retorn Noz ſunt inventi, 
for the two by force of this Commiſſion : and he is not to make his 
Retorn as a Miniſter or Othcer to the other, becauſe the Writ is Judicial. 
If a Challenge be to the Sheriff and Coroners, and proceſs is directed to 
Eſliors; they are to execute the procels as particu.ar Otticers, by vertue 
ot the Writ , and they are to retorn the ſame , and not the Sheriff, be-- 
cauſe their authority is by vertue of a ſpecial Writ. To the 2. point 
it hath been ſaid, That tne Record is in the Chancery , and the partie 
hath pleaded co it to ifſne and it is now ſent into this Court, and now 
faule 15 found with it but not before, 

Thovuph all this beſo, yer we cannot accept of it here, if it have 
not due proceedings : If proceſs be directed to the Coronors for Chal- 
lenge to the Sheriff, and then a new Sheriff is made, againſt whom there 
is no cauſe of challenge, yet the Coronors muſt execuce and finiſh the 
proceſs, and not the new Sheriff - for the Law will not endure that Of- 
thcers do make a mingling of their Othces, 75.13 E. 4 & 10E. ;. 
By Hill and Heyle. For Trials out of the Chancery : the Che ncery and 
Kings Bench are bur as one Court, and if the Record come not in due- 
ly as it ſhould , the Court was never well feifed of the Record, Ley 
Chief Juſtice, The coming of the Writ to the hands of one or two of 
the Commitlioners , ſhall not ſtay the Commiſſton , bur the receipt of 
the one of them, is the receit of them all having notice of it ; and che 
others may joyn with him ro whom the Committton is delivered; $o ir 
i9in all caſes,every, one of the Commiſſioners are intereff-d therein upon 
notice, and not he only ro whom the Commiſion 1s del:vered, If one 
Juſtice of peace taketh a Recognizance, and dierh before it be certitied, 
the Certiorari ſhall be direfted co the other Juſtice ro certihe it, if ic 
come to his hands, and he may recorn the Recognizance, and it ſhall 
not be dire&ed co the Executors of the luſtice , who have not the Re- 
cognizance ; for the Cerriorari 1s but the han4 for che Court to receive: 
ir, tor otherwiſe the King might loſe the benetic of che R-cognizance : 
And ino.1r aſe the Sheriff by a ſpecial Commit in hath Avthority to 
take the Recognizance, and to recrorn it upon Record. One may do 
part of the O tice, 4s to make and take the R*cogn:zance, and the other 
m1y rerorn 1 bat one cannot cxecute a thens in Part, and anrto2erin 
another part chetaking of the Recogmzance by tie ewo [uſtices, doch 
exclude the Sheriff from medling with che taking or making of it, bur 


it doth not lunder him buc chat he may retorn it well enough ; ant the 
VVriz 
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Writ or Commiſſion is general , Yicecomits , which may extend as 

well to the new Sheriff as to the old Sheriff, The Caſe was adjourned: 

for by two Iudpes, the eng and Recogyiz.ance were not well re- 

_ by the new Sheriff; but Ley Ghief Juſtice was againſt them. 
were. - 


Tren. 21 1acobi in the Kings Bench. 


452, Rarvar and Harvey's Calc. 


TD” He Caſe was, Harvey, inconfideration that Brows might go at 
large, who was arreſted at the ſuit of Randal, gave bis word that 
Brown ſhould pay the money at ſuch a day certain ; and for non-pay. 
ment of the money, Raxdal brought his Action againſt Harvey, and be- 
ing at iſſue upon the promiſe, it was found for the Plaintiff. 

Telverton moved in arreſt of Indgment, that the arreſt of Bros 
was not warrantable by Law; and that being the conſideration, the Pro- 
miſe was void : and he ſaid, A man cannot make another his Atrorney 
ro arreſt another man withour Deed , neither can the Sheriff give War- 
rant to his Baylie to arreſt another without a Deed ſealed. Rad in the 
principal caſe, Randal gave one a VVarrant to T, beingan Attorney, 
to demand, receive, and recover money from Brown ; but it did not ap- 
pear by the Declaration, that the VVarrant was by Deed in writing: 
George Crook ſaid thatit was no Exception ; For , be the Arreſt lawfull 
or unlawful, yet he ſaid the conſideration was good. 

Ranaal gave to his Attornie Authority to receive, demand , and re- 
cover , thereby he gave him Authority to arreſt Brows, becauſe the ar- 
reſt is incidentto the Recoverie. 2 R. 2. Grants, One grants to an- 
other , all che Fiſh in his Pond , he may fiſh with Nets : For when he 
giveth the principal, the incidents do follow. VVhen Brows had yield- 
ded himſelf to be lawfully arreſted ; and then Harvey, in wat coach 
on thatZrows might go at liberty,made the promiſe,the ſame was good: 
The Declaration was, That Randal gave Authority to T. being an At- 
rorney, to receive, deliver, and recover the Debt, by force of which Let- 
ter of Attorney T. did arreſt Brows ; and ſo in the Declaration it is 
ſhewed that the Warrant was a Letter of Attorney, Te/verton, 34 H.6. 
In Debt upon a Recoverie in the5 Ports: If a man will declare and 
ſer forth a thing in particular, if he faileth in any thing, it overthroweth 
his Action; Butif a man alledge generally a Recoverie in the 5 Ports, 
then the ſame is good enough. 1 agree tlie Caſe of 9 F. 4 Where a 


man 
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man gives leave to another to lay Pipes of Lead through his Lands, that 
he may dig the ground to lay them there, becauſe it is incident to it. 
And 1 agree the Caſe of 2 R. 2, for there the one thing cannot be 
done without the other, viz. the Fiſh cannot be taken' without Nets: 
þut in this Caſe, the partie might have come by his money by Ontlawrie, 
and ſothere needed no arreſting of the partie. s 

Ley Chief Juſtice,If he had declared debito modo arreſtarus,it had been 
generally good, and it muſt be intended that the Arreſt was by vertue of 
a Letter of Attorney : For he alledges that he gave him Authority to re- 
cover ; and then he ſhall have and uſe the means to recover, as to arreſt 
the partie, of to out/aw him. Hawghton Juſtice , Things incident and 
acceſſary may be compreheaded in the principal, as to dig for to mend 
the Pipe 9 E. 4.Becauſe _—_ him leave.to lay them in the ground; 
and ſo he may dig, and juſtifie the ſame for the amending of the pipes. 
If A. Licence B. to hunt in his Park, and to kill a Deer, yet B. cannox 
carry away the Deer, for that is not incident to the thing granted, In 
this caſe the Declaration is not good, for he ought to ſer forth that the 
VVarrant was by Deed in writing ; and yet one may plead a Judgment 
generally , quod debits modo he recovered , and the ſame is good ; but 
here in this caſe he ought to ſet forth and ſhew the VVarrant and Au- 
thority by which he was arreſted ; but not ſo in the caſe of pleading 
of a Judgment, becauſe there it doth refer to matter of Record. Dod- 
deridge Juſtice , The promiſe was to free him from thearrceſt, and if the 
arreſt was unlawfull, then there was no conſideration , and ſo by con»- 
- ſequent the promiſe was void :. It ought to be ſhewed that Brown was- 
lawfully arreſt; and if the arreſt had been only matrer of inducement, 
and no cauſe of the Aion, then it had been ſuthcient to have ſaid debiro. 
modo arreſtarus , butin this caſe the arreſt ic ſelf is material ; andthe: 
Plaintiff hath ſhewed that the arreſt was (per debirums legis Cnrſam) by 
vertue of a VVarrantof Attorney , and it doth not appear burthar it. 
was a Letter of Attorney to deliver Seiſin: and fo becauſe the Plain- 
tiff hath not ſhewed the arreſt to be lawfull, there was no ggod con-- 
ſideration whereupon to ground the promiſe, and ſo no cauſe of 
Aion. 

Telverton tookanother Exception, viz. That the Plaintiff doth not 
ſhew that the arreſt was per breve Kegss, or how it was. Chamberlain. 
Juſtice, If the partie had brought an AQtion of falſe Imprifonment, this 
Plea had not been good ,. and in this caſe there appeareth r@ be no good 
canſideration, for it doth not appear that itwas a lawfull arreſt, for no- 
time is ſhewed, nor ne place, nor-how it was done. Zxy, The Jury have. 
found it to be debito modo , and in this caſe the arreſt is not in queſtion 
by matter of Plea , but by Declaration, and the finding of the Jury 
hath made the ſame to be good... Dodderidge Juſtice, If eA. be indebr- 


ed to. B, B may. have. cither an Action upon the Caſe , or an- —_ _= | 
| Ht 
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Debt for the money ; butin an Ation of Debr, nnleſsit be in Loxdoy 
by che Cuſtome, {oxceſſit ſo{vergis 39 good Plea : Burin an Aﬀion up- 
on the Caſe, the Plainut may declare , That whereas A. was indebted 
to kim ina cert2.n fum of money , tht Conceſſit olvere, and thers he 
needech not to ſhew how he becatn« in .vhted unto him, as be oug, tro 
do in an Aion of Debr. 

Chamierlain Juſtice If a man oe arrefted upon a void arreſt, and an. 
other in conlideration of ierting him ar liberty doth promiſeto pay the 
Debc, there it is a thing Collateral, 2nd an Action will lie ; Bur if the 
arreſt cometh in queſtion, clien in th; Caſe the Acton will not he, but 
he may avoid it by ſyecial pleading; {or the arreſt being unlawfull, there 
is no con{ideration whereupon to ground the promiſe. T7c/verton, If rhe 
Plaintiff had ſaid in the Declaration , That in conſideration that he 
would forbear his Debt , that he would pay, &c, there for not pay- 
ment, the Action would have been maintainable : but in this caſe, the 
conſideration is the ſetting him at Liberty, and ſoit is Collateral, Ar 
another day , Ley Chief Juſtice, If Tarreſt a man generally, and the 
party promiſe for the diſcharge of the arreſt, to give 20/. it is no pood 
conlideration, if Ido not ſhew that he had cauſe to arreſt him ; For if 
the arreſt be upon anill ground, the conſideration is not good Hagh- 
ton Juſtice, To make it a lawfull arreſt , the partie ought to ſhew the 
Procels, the Letter of Attorney, and the proceedings; and an agreement 
afterwards made, will not make the arreſt gaod. egitimo & debiro me- 
do arreſtatws is too general, for he ought co ſhew how he became indeht- 
ed to him: Forif I be bounden to make unto 7. S. a lawfull aſſurance 
or conveyance of ſuch Lands, it is too general for me tofay that I have 
made him a lawfull aſſurance; but I ongtit to ſhew what manner of 
aſſurance it is , that the Court may judge whether it be a lawfull and 
good aſſurance ornot. In Mich, Term followinging 21 Zacobs, It was 
adjudged, That Judgment ſhould bearreſted. 


*s —— 
—— 


Tran. 21 Jacobi, in the K ings Bench. 
Intratur, Mich. 19. Rot. 5 2: 
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| Þ an AQtion upon the Gaſe upon an Aﬀſumphe, the Declaration was | 
general, that the Defendant Aſſumpſit to-the Phimiff; and or” Jury 
.found 
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; found that the promiſe was made to 7. N.whoSe;gnior thePlaintif ſent and 
appointed ad com & agreardum the t of Wolmer the De- 
fendant. It was __ » That the promiſe made to the Servant , was a 

miſe to the Maſter, Y5. 2 E.'4. . Where the fale of the Servant is the 
pe of the Maſter. 8 H. 5.in treſpas, The Defendant ſaid that the Prior 
of &c. was ſeiſed, &c. and that ſuch a one his Steward made a Demiſe 

- untohim ; there it was ruled that he ought to have pleaded that the 
Prior did demiſe, Y. 27 H. 8. Fordenand Tatams Caſe, which is expreſs 

in the point: 7orden brought an AQion upon the Caſe againſt Tatam, 
and declared chat he did aſſume to him (as the words of the book are.) 
The Evidence was, That T atam came in the abſence of ?ordex the hul.- 
band, and aſſumed to the wife of Forden, (and our Caſe is a ſtronger 
Caſe then that , for there the husband gave no authority to the wife to 
take ſuch Aſſumpſit; but in our Caſe he did authorize 7, N.) and it was 
adjudged that the agreement of the husband afterwards, made the AL. 
ſumplit to be good to the husband : Burtin our Caſe, 7. N. had autho- 
rity to take the Aſſumpſit, viz. Seignior ſent 1. N. ad componendum & 
afreandum the Debt : and Wolmer aſſumed to pay the money, &c. and 

. N, gave notice thereof to Seignior, and he agreed unto. 
' Dodderidge Juſtice, An Aſſumpſit to the Servant for the Maſter , is 
d ro the Maſter : and an Aſſumplit by the appointment of the Ma- 

ter of the Servant, ſhall bind the Maſter, and is his Aſſumpſit. 27 Aſſ, 
Tf my Baily of my Mannor buy cattel to ſtock my gun , I ſhall be 
chargeable in an Action of Debt; and if my Baily ſell corn or catte), I 
ſhall Have an AQion of Debt for the money ; For whatſoever comes 
wichin rhe. compaſs of the ſervants ſervice , I ſhall be chargeable with , 
and hkewiſe ſhall have advantage of the ſame, If a Servanc felleth a 
horſe with Warranty, it is thefale and contract of the Maſter, but it is 
the Warranty of the Servant, unleſs the Maſter giveth him authority to 
warrantit, for a Warranty 1s void which is not made and annexed to | 
the contract ; but there it is the Warranty of the Servant, and the Copr- 
tra&t of the Maſter : But if the Maſter do agree unto it after , it ſhall 
be ſaid that he did agree to it ab initio, As wherea Servant doth a dif- 
ſeiſin to the uſe of his Maſter, the Maſter not knowing of it, and then 
the Servant makes a Leaſe for years, and then the Maſter agrees, the 

Maſter ſhall not avoid the Leaſe for years ; for now he is in by reaſon 

of his agreement 46 inirio, When the Servant promiſeth for the Ma- 

' fer, that the Maſter ſhall forbear to ſue, &c. and ſhall by ſuctra day de- 
liver to the Defendant the Obligation, &c. and the Detendant promi- 
ſeth to pay the moneyat ſuch a day ; and the Maſter having notice 


thereof agreeth toit, it is now the promiſe of the Maſter ab initio, for it is 
included in bis authority that he ſhould agree, compound, &c. and he 
hath power to make a. promiſe. Judgmentin the principal Caſe was gl 
ven foc the Plaintiff. | 


Aaa Tris: 
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Trin. 21 Jacobi, inthe Kings Bench. 
Intratur , Paſch. 18. Rot. 139. 


454. Greeve and Warris Caſe. 


Writ of Error was brought to Reverſe a Judgment given in the 
A Court of ap in an Action upon the Caſe,upon a Promiſe: 
The Error which was aſſigned was, becauſe chat it appeareth that the 
AQion was brought before the Plaintiff had made requeſt, 'The Caſe 
was; a Contra was made betwixt Gleede and Wallis, and Wallis was to 
pay to Gleede ol. when Gleede ſhould require him, Gleede brought an 
AX&ion in the ſaid Court 1 Martis, 16 7acobs; and the Requeſt is laid to 
be7 Martii 16 Jacobi following, Where a Contract is made, and no time 


is expreſſed for payment of the money, If the partie bring his Aion be. 


fore he make his requeſt , he ſhall not have damages ; but if he maketh 
an aRual requeſt, and the Defendant doth.not pay the money, there he 


ſhall recover damages beſides the dutie : Here the A 


tion was brought 
before the requeſt made, and ſo no damage to the Plaintiff; and the 
Judgment was, that the Plaintiff recuperet damna preaiF, viz. the dama. 
hes laid in the Declaration. age Juſtice, The Judgment ought 
to be Confideratum eſt quod Gleede recuperet damna que [ſuſtiunit , and 
net damna predit, which are mentioned in the Declaration, and thena 
Writ is awarded to enquire of the damages que /*/tinx;t, The Judgment 
_ was reverſed per Cnriam. 


 ———— 


OR 
w 


Mich. 1 Carol;, in the K ings Bench. 
Rot. 189. 


A55- Tarron and Hops xin's Caſe. 


Þ an Ejetiione firme upon a ſpecial Verdi it was found » That one 

' Moyle was ſeiſed of divers Lands in Fee , holden in Socage ; and ha- 
ving ifſue four daughters, viz. e,B,C, & D, A.had iſſue N, and died: 
And afterwards Aoy/e deviſed the faid Lands unto his wife for life; and 


after her deceaſe, then the ſame equally co be divided-amongft his daugt- 
| ters 
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ters of their heirs : Afoyle died, and afterwards his wife died ; and 
ny wy intheright of B,C,c> D. three of: the daughters, did enter 
upon the Lands ; N, the daughter of 4. married F: who entred and 
leaſed the Landsto the Plaintiff 7 ay/or. Whitfield for the Plaintiff, The 
only point is, Whether N. the daughter of em. one of the fiſters ſhall 
_ e -— part of the lands or not, by reaſon of the word (07) in 
e Will. | 
It is apparent in onr books, C. 10. part 76,the Chancellor of Oxford: 
Caſe. C. 3. part, Butler and Bakers Caſe, That Wills ſhall be conſtru- 
ed and taken to be according to theintent of the Deviſor : And there- 
fore Br. Deviſe 39. A deviſe to one to ſell, to give, or do with at his 
illand pleaſure, is a Fee-fimple. Andinour Caſe if X. ſhall not 
take a-fourth part, the word (heirs) ſhould be of no effet. C. 1. pare 
in Shelies Caſe, All the words in a Deed ſhall cake effe&, withour re- 
jeing any of them; and if it be ſoin a Deed, 4 fortiori in a Will, 
which is moſt commonly made by a fick man who hath not Councell 
with him' to inform or dire& him. In this Caſe the three liſters who 
were living atthe time of the Deviſe, took preſently by way of remain- 
der ; and the word { heirs) was added only to ſhew the intent of the 
Deviſor, Thar if any of the three ſiſters had died before his wife, that 
| then her heir ſhould take by diſcent, becauſe her mother had taken by 
raps And by reaſon of the word (heirs) the heir of 4. ſhall cake 
y purchaſe; and the disjunQive word (or) ſhall betaken for (and) as 
in Mallories Caſe , C.5. part. A reſervationof a Rent to an Abbot ar 
his Succeſſors ; there the word (or) ſhall be taken for (and) reddendo 
ſingle fngulis. Trin. 7. Jacobi, inthe Common Pleas, eArnold was 
und in a Bond upon Condition, that he ſuffer his wife to deviſe Lands 
of the.yalue of 4oo/. to her ſon or her daughter; and ſhe deviſed the 
Lands to her ſon and her daughter : And it was reſolved that it was a 
good performance of the Condition. And there the word (or) was 
taken for (and): And there Juſtice #arb»rtos put this Caſe , If i do 
deviſe all my goods in Dale or Sale, it ſhall be a Deviſe of all my goods 
in both places; and (or) ſhall be taken for (and. ) In this Caſe the word 
(heirs ) was not added of neceſſity for the heir of any of che fiſters-to 
take by purchaſe ; but only to make the heir of 4. to take part of the 
Lands. The Court was of opinion that it was ſtronger for the Plaintiff 
to have it (or) in the disjun&ive ; For they ſaid that if it were (and) 
then it would pive the three ſiſters the Fee, and not givethe heir of A. 
a fourth part; but being (07) there is more colour that. ſhe ſhall 
take a fourth pact by force of the Deviſe. It was adjourned. : © - 
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Tran: 2 Carli, Rot, 913. inthe Kings Bench 
456. AvuFieLd and AzarigLd's Caſe 


= Caſe was, An Enfant Copyholder made a Leaſe for years by 
} "A J word, not warranted by the Cuſtome rendring Rent ; The Enfant 
- at his full age was admitted co.the Copyhold , and afterwards accepted 

| Ar _, of the Rent : The queſtion was, Whether this Leaſe, and the acception 
tl of the-Rent ſhould bind , or conclude the Enfant. | Crawley Serjeant 

b; / argued, That it was a void Leaſe, and that the acception ſhould not bar 
” Vs him. Itis a ground in Law, Thatan Enfantcan do no ARby bare con- 
Ci tra& by word, or by writing can do any A& which is a wrong, either to 
himſelf or unto another perſon, orto.his prejudice. In this Caſe, if 

the Leaſe ſhould be effetual, .it were a wrong unto a ſtranger, v:z. the 

Lord, and a prejudice-unto-himſelf, to-make a forfeiture of the Inhe- 

ritance. If an Enfant commandeth 4. to.enter into the land of 7, S 

and afterwards the Enfant entreth upon A. A is the Diſſeiſor and Te- 

nant, and the Enfant gaineth nothing, . So. if e..entreth to the uſe of 

the Enfant, and theEnfanrafterwards agreeth to ie, inthis Caſe here js 

but a bare.contrat ;- and-an/agree ment will not.make an Enfant a Diſ- 

feifor : No more ſhall be be hound'by a:bare Deed, or matter in wri. 

ting without Livery.26 H, '$, 2.An Enfant granteth an» Advowſon,and 
at full age confirmeth ijt,all is void. Brn.Relea/es 49. Two Joynt-Tenants, 
one being an Enfant releaſeth-ro his, Companion, it is a void Releaſe, 
18 E. 4.2. An Enfant makesaLeaſe without epireving Rent, or makes 

a Deed of grant of goods, yet.be. ſhall;maintain/Treſpaſs; nay though 
he deliver the goods, ar Leaſe with hisown hand; the ſame will not Ex- 
cuſe the Treſpaſs, nor will it perfet the Leaſe; or make the grant of the 
goods good. I the Contra have buta mixture of prejudice to the 
Enfant, it ſhall be void. 5 7acs65. in the Kings Bench, Bendlces and Ho- 
[jdaies Caſe, An: Obligation made by an Enfant with a- Condition co 
pay ſo muchfor bis apparel ;;, becauſe the Bond:-was with a penaltic, it 
was adjadged void. If Tenant at Will make a Leaſe for years , he was 

a Diſferſor at the Common Law, before the Statute of: eſt. 2. cap. 25: 

' 12 E,4. 12:.Lenant at-Will makes a {cafe for. .10 E. 4, 1& 3.6, 
4.17. Butif anEnfantbe Tenant at will, and he maketh a Leaſe, he is 
no Diſſeifor. In our Caſe, if he had madeLivery, then I confeſs i had 
becn. a defeiſible forfeiture , and he mignt have been remitted by his 
entrje upon the Lord, Farrer for the Plaintiff, The Leaſe is not _, 
ur 
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but voidable. 7 £.4. 6. Brian, 18 E.4. 2. 9 H.6.5, An Enfant makes a 
Leaſe for years, and ar full age acceprs of the Rent , the Leaſe is. 
becauſe the Law faith thar- he hach'a recompence. Cons, 54. 'AL 
for years, the remainder for years rendring Renc by an Enfant, and af-. 
terwards at his full age he accepts the Rent of the particular Tenant, it 
isa good comfirmation of the eſtate of him in the remainder. Lizr. 
547. If he at full age confirm, it is good; which could not be if the Leaſe 
were void : and yet in that Caſe it doth not appear ,that there wss any 
Rent reſerved : The Enfant being a Copyholder makes no difference 
in the Cafe. And in Mwrrels Caſe, C. 4. part, It is faid, Thar if a 
Copybolder make a Leaſe no: warrantable by the Cuſtome , itis a for- 
feiture , which proves it isa good Leaſe, otherwiſe it could not be a for- 
feiture. HU. 37 Eliz. in the Kings Bench, Roe. 99. Eaſt and Har- 
wee Cale, A Copyholder makes.a Leaſe for three years by word, to 
hat Michatlmas next enſuing; itis a forfeiture of the Copyhold, 
anda good leaſe betwixt the parties. 
Hill 18 Facobi, Haddon and eArrow/miths Caſe One licenfed his Co- 
thuar og for life, to make a Leaſe for 20. if he ſhould fo long live ; and 
made a leiſe for 40 years, and left out the words. (if be ſhould fo- 
long live) yet becauſe he-was a Copyholder for life, and (o the leafe did 
determine by his death, and (6 ky did no more then by Law he might 
do, it was a jucged a good Leaſe, and no forfeiture; otherwiſe if he had 
wy a Copyholder in Fee. All, Conditibns in Fad ſhall bind an Enfanr, 
ut not Conditions.in Law,  C, 8. part 44; Whitringhams Caſe, An En. 
fant, Tenant for life or years, makes a Feoffment in Fee, it is io forfe'.. 
ture; Forif the Leſſor entrerh, the Enfant'may enter upon him again; 
etit ia good Feoffment, but he ſhall avoid it by Enfancy; bur if ic be 
y.matter of Record , then itis otherwiſe; For if an Enfant be Leſſee 
for life, and levietha Fine, it is forfeiture ; andin'that caſe if the-Leſ- 
ie enter for the Gefeirite, the Eat ar ſhall riot eater again, The ſame 
Law if an Enfant commitrerh' ite which'is agaioſt a Statute, it is a 
forfeiture ;. and if the Leſſor: recovereth the” place waſted, the Enfanc 
ſhall not enter again; 9 H, 7. 24; a goreph ah ny: who hath right 
toenter into lands » aketh #husband ,. and 4' diſtent' is caſt, yer ſhe 
ſhall ayoid the diſcent after rhe-de th of 4.1 A Os 
The Court ſaid, Thatjf in the Galt $i Bar theEnfant 114” been Te- 
nant in Fee at the Common Law, and made aleife withoat Deed, and 
had accepted the Rent at his full age , that the ſame had been good, . for 
that there he had a recompence ; bh being a Copyholder it is a queſti- 


on. 7ones Juſtice, It was adjudged in the Common Pleas in Perers 
ule ,. That if a Copyholder without licence tmaketh a Leaſe not war- 

'by the Cuſtome, That ſuch Leſſee ſhould maintain an Ejettione 
firme, The Councel againſt the Enfant in the Caſe at.Barr ſaid , Thar 


the- 


366 George Buſher againſt Aurr ay, Fc. 
che Enfant made the.Leaſe as Tenant by the Common-Law , for that 
- be made it by Conveyance: of the Common-Law: And.ſo the Leaſe 
was voidable, and not void ; and thenthe-4cceptance.of the Rent had 
madethe Leaſe to be good; ' Kt was adjourned to another day. 
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457. Georct Busxter againſt Murzay 
Earl T1itiiBarn, 
}f e700 303 (iy. S110 > QUILL . 

A Scire facias mas brought dated 28 7»; retornable in Mich. Term 

2 Car. Regis, why Execution ſhould not be. awarded againſt the 
Defendant upon a Indgment .had againſt him in this Court. The De- 
fendant pleaded, That King Charles, 7 Oftob. in the fecond year of his 
Reign, did take him into his proteRioHh fot a Year, *and did grant unto 
him that during that time he ſhould be. free from all manner of Plaines 
but Dower, Quare Impedit, and Platis. coram Fuſticiariis [tinerantibu. 
It was ſaid that this ProteRtion was not. warrantable by Law for three 
cauſes, 1. Becauſe it is after the purchaſe of the Scire facias, and before 
the Retorn. 10 H.6.3. .11 H,4.7. A ProteRtion depending the Suit 
is not allowable, although it make mention that the patty is to go a 
voyage with the Kings Son. 2. Becauſe he doth not ſpecifie any pani- 
on cauſe why the ProteRion was granted unto him. All our books 
do expreſs a cauſe, viz, Qxia moratur &c, quia profetturus &c. Regiſter 
22, 23. there three ProteQtions are Quia incarceratw. 39 H:6.38,39, 
40. per (\»riam, The Proteftion, ought to'expreſs a ſpecial cauſe, other- 
wiſe it is not good. F;rz.2$.44, rhe cauſe is expreſſed. 1 2 R.2.cap.16. 
The particular cauſe ought to be in the Proteion.” A Prote&ion #9 
general, the party bath no remedy againſt him to traverſe it, or to pro- 
cure it to be repealed, 3, This Court is greater rhen a Iuſtice in Eyre, 
and he is excepted i» placitss itinerantibus, That Court was of opinion 
that there-was no colour for allowing of the ProteQtion. A Safe-conduR 
w_ only keep the party ſafe from harm, bur will not proteR him from 

$0ns. | 
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Mich. 2 Caroli, Intratur Poſch.18. Far. 
Rot. 298. in the Common Pleas. 


453, Rovrvin and MouLsrter's Calc, 


N Treſpaſs for entring into his Cloſe called Dipſes in Saffelk, upon 
| guilty pleaded, the Jury gave a ſpecial verdi&, That the faid Cloſe 
was parcel of the Mannor of Afovedon,and demiſable by Copy of Court- 
Roll ; and that the ſame was granted to G.Starling in Fee by Copy of 
Court-Roll, who: had iſſue two ſons, Zohn and Hepry : And that 35 
Eliz George Starling did ſurrender the ſame to the uſe of his Will, and 
thereby demiſed the ſame to oh» and the heirs males of his body, with 
divers Remainders over, and dyed ſeiſed : And that the Surrender was 
preſented according to the Cu 3 and that Foh» was admitted to have 
to him & his heirs; And that the ſaid Fob» had flue 3 ſons, Harry,George 
and Nitholas ; And that the faid Fohn 43 E1iz. did ſurrender tothe uſe 
of his Will,and thereby deviſed the ſame to Katherine bis wife and dyed, 
and that the ſaid Surrender 9 Martii 45 Eliz. was preſented, and the 
faid Katherine was admitted : Har , George and NIcholas dyed with-- 
out iſſye, They further found, That the Cuſtom of the Mannor is, 
' That the youngeſt brother is to have the Copyhold by diſcent. And alſo 
That no CET by the Cuſtome could make any Eſtate j# feodso, 
and that the ſaid Katherine took to her husband Francis Robinſon, who 
t Sept, 17 Jacobi-leaſed the ſame to Royden the Plaintiffe for one year, 
who entred and was thereof poſſeſſed, untill Monlſfer the Defendant: 
by the commandment of &c. did.out him &c. In which caſe, che only: 
Queſtion was, Whether a Copybold be within the Statue of weſ. 2. 
ſo as an eſtate thereof ſo limited ſhould be a Fee tail, or a Fee conditi-- 
onal. And by the opinion of the Juſtices of the Common-Pleas it was- 
adjudged, That a Copyhold could not be entituled within the Scatute + 
of Weſt.2. 

Pk they ſaid, That Copyholds are not within the letter of the- 
Statute -, which, ſpeaks onely de. renementis per chartam datis , cc. 
Secondly, they are not within the meaning of it : 1. Becauſe they were 
not untill 7 ZE. 4. 19. of any accompt in Law, becauſe they were bur 
Eſtates atwill. , 2, The Statute of Weſt. 2. provides againſt thoſe who 
might make a «4ſſen hereſin by Fine or Feoffment, which Copyholders- 
could not do. 3., Becauſe if Copyholders might give larids in tail by the- 
Statute,then the Reverſion ſhould be left in themſelves, which cannot be. 
4. The - 


36S Repideu- end Biduſftert Cofe. 
4. The Makers of the Statute did not intend any thing to be within! he 
Statute of Doxis whereof a Fine could not be levied; For the Stature 
provides, rybol ipſo _ fit nulla, gt . Great miſchiefs would fol. 
low, if Cq ] opld wiehin4bg inthe Statat Freft.a:: ecauſe rhere 
is = "I to' dock. he eſtate, and no cuſtomary > rh can 
extend to a Copybold created at this day.” 37 Es: Lane and Hills caſe 
adjudged in the Common-Pleas was cited by Juſtice Harvey, where a 
Surrender was unto the nſe of one. in tail, with divers remainders over 
in tail ; The firſt Surrenderee dyed withorir iffue ; And friſt it was 
agreed and adjudged, Thar it was no diſcontinuance. 2. If it were a 
diſcontianance, yet a Formedes it the Remainder did not lie, becauſe 
thece qught to be a Cuſtom to: warrant the Remainder as well as the firſt 
Eſtace tail + For when a Copyholderin Fee maketh ſuch a pift, no Re- 
verſion is left in him, but only. a poſſibility ; And the Lord ought to 
avow, upon;the Nonee, and not upon the Donor, And rthete is 4" Gf- 
ference when he makech or giveth an eftare'of inheritance; and'when he 
maketh a Leaſe for life or years ; for inthe one caſe/he hach a Reverhon, 
intheother not. '2. A Recovery ſhall not be without a ſpeciat cuſtom, 
as it was agreed in the Caſe of the Mannor of Srepxey, becauſe the War- 
rantie cannot be knit tof fuch an Eſtate withour a Cuſtom, - And for 
expreſs authority .in the principal Caſe, he'cired P5427 and\Hork/ty's Cale, 
which was Ter: Paſc. 35 Eliz. rot.434. in the Common» Pleas ; where it 
was reſolved, That Copyholds were not within the Statute of Dower 
for the weakneſs and meanneſs of their eſtates : For if they' were wichin 
the Statute of Weſt 2. the Lord could not enter for Felony , - but the 
Donar;/ and the Services ſhould be done to the Donor, and not tothe 
Lord ofthe Mannor. And ſo,and for theſe miſchiefshe conceived, That 
neither-the meaning nor the words of the faid Scatute did extend to 
Copyholds. Hil. 34 Elix. Roe. 292. inthe Kings Bench, Stawtox and 
Barney's Caſe. A Surrender was made of a Copyhold within che Mannor 
of Stiver/den unto one'andthe heirs of his:body ;; and after ifſve he 
ſurcendred unto another : And it was agreed by all the Juſtices, Thac 
the iſſue was barred. And Pophams did nordery'that Caſe; but that it 
was a Fee conditional at the Common-Law, and'that poſt prolem »ſci- 
tatam hemight alien. And fo it was agreed in Decyew and Hiogdens cafe, 
Trin.36.Eliz. rot.5 47. inthe Kings Bench; -and in Eriſh and-/vercaſe 
41 & 42 Eljz. in the Common-Pleas, in-an Evidence for the Mannor of 
Iſtleworth That no Eſtate tail might be of « Copybold without a Cuſtom 
ro warrant it. Michz6 & 37 Eliz. inthe Kings Bench it was adjudged, 
That a Copyholder could not ſuffer a common Recovery; and the rea- 
ſon was, becauſe thar the Recovery in value is by reaſon of the War- 
rantie annexed to the Eſtate at the Common-Law, which could- not 
be annexed to a Cuſtomary eſtate : Andanother reaſon was given, be- 
cauſe that-he who recovers in value, ſhall be in by the Recovery, —_ 
tne 
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the of the Court-Roll only ſhould not be his Evidence,as Lirtletox 
and other books fay ic ought to be... And Crook laid, That the Statute of 
Dons was made in reſtraint of the Com.mon-Law. And irſhoutd be very 
diſadvantagious to the Lord, if Copyhold ſhould be conſtrued to be 
within that Statute. And therefore he conceived that the ſaid Statute- 
did not extend eFCopyholds by any equiczbie conſtruction. 

And ſuch difference was taken by Pophur: Chief Juſtice, 42 El;z. in 
the Kings Benich , rot. 299. in Baſpool and Long*s Cafe; For he ſaid, 
That a Cuſtom which did conduce to maintain Copyholds, did extend 
to them ; But a Statute or a Cuſtom which did deprave or deſtroy them, 
did not. As if one ſurrender to the uſe of one for life, the Remainder 
in Fee, where the Cuſtom is to ſurrender in Fee, the Cuſtom doth not 
extend thereunto , becauſe -a Cuſtom which goes in.deſtraQion of a 
Copybold ſhall "anna 470 But if a man be Copyholder in Fee, 
he may grant a Fee conditional. Ke 

- Harvey Juſtice put ſome Caſes to prove the ſmall account the Law 
had of Copyholds at the time of the making of that Statute, as 40 
£.3.28.' 32 H.6. br. Copyhold 24. | And he ſaid, That there is not any 
book in the 'Law but only AMarcels caſe in Plow. Comment. That the 
Statue of z7eft. 2; doth extend to Copyholds, _ | | 


_ Hill. 2 Caroli, rot. 235 inthe Kings Bench. 
489: 'LiT#1ELo and his Wifeagainſt MELHERSE, 


Writ 'of Error was brought upon a Jecgnen given in- an 

Aion upon the' Caſe brought by Husband and Wife in the 
Common-Pleas for words' ſpoken ''of the Plaintiffs wife ; And the 
Judgment 'in the Common-Pleas was, That the husband and wife 
ſhould recover. And that was aſſigned for Error in this Court, 
becauſe the Husband only is to have the damages ; and the Judgment 
onght ro be, That the Husband alone ſhould recover. But notwith- 
fanding this Error aſſigned, the Judgment was affirmed by the opi- 
nion of the whole Court. 
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460 HoLMs and W ixcreeve's Cale. 


A Writ of Error was brought to reverſe a Judgment given in the 
Z XK Court at Livco/n, in an Attion of Treſpaſs there brought for 
raking .away # Box with Writings. And four Ertors were aſligned. 
> ife the Plaintiffe did tot appear by Attorney or in perſon at 
the retoth of 'the Artaclifiert againſt rhe Defendant; ſo as thete was 
a diſcontinuance, for the Plaintiffe ought to appear de die in diem, 
2. Becaiife' it his Declaratton there he ſaith, That the Defendant took 
a Box with Writings, and doth not make any title to the Box, nor 
ſhews that the ſame was fotkt, nailed, or aled. 2 H.7.5,e, The cer- 
cainty of the writings ouglit co'be ſhewed, that a certain iflue may be 
taken thereupon, (om. 85.22 H6,16. 14 H.6.4. 21 E.3. He ought 
to ſhew the certainty of the writings. 18 H.+,1. Chartersin a Box ſealed, 
C.g.part, Beading fields cafe. C. 5. part, Ptayrers caſe; The Declaration 
was inſufficient, becauſe the Plaintiffe therein did not name the certain 
number of the Fiſhes. 3. He pleaded, That he made a Bill Obliga- 
tory, and doth not ſhew that it was delivered. Dyer 156. Per ſeri. 
ptum ſunm row datum, and doth not ſay Primo deliberatum, is not 
g00d. The fourth Error was, That in the Replication the Plaintiffe ſaith 
{dixit ) whereas it ought to be dicir in preſent tenſe. 10 H.7.12, The 
Title to'the AſMſe' rok Exception to the Plalntiffs title, becauſe that he 
faid (for ſtirs) of 'a Mefluage, whereas he cughe to have ſaid ( ef 
ſeirus ) But yet it was there holden good, becaule he ſaith,that all thoſe 
whole title he hath, &c. by- which words the poſſeſſion ſhall be inter- 
ded to continue. 35 'Hi6. r1. 85. vi.:63- A Writ a Falſe Judgment 
dire&ted to the Sherifte', Recoraare loquelam (que eff) and the form, 
and the preſidents are' (que /frrir.) 9. H,6.12, The Sheriff retorns No». 
eft (invent) Wheteas it ought to be-(Now eſt invent) and adjudged 
Error. And he ſaid, That Dezsrxe is only to be brought when it ſelf 
is to be recovered in as. good plight, and noother Action. It doth ap- 
pear "— Record, that in this Caſe at Trial. 18 were only retorned 
uponthe Fannel, wheras there oughtto have -been 24 retorned. By the 
Statute 'of Weſt.2.. cap.38.. 24 ought. to be Tetorned -on the Panne!. 
$ H.4.20. More then 24. ſhall not be retorned. 2 H.7.g. The Sheriffe 
retorned but 12. and it was ruled to be an' inſufficient retorn becauſe 


24 oughtto have been retorned. 36 H.6.27. Treſpaſs is brought + a 
ox 
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Box and Charters which concerned the Plaintiffs ſands, and damages 
were given entirely ; and there it was dindged not fo be good, bers 
the Plaintiffe did not make any title co the Box, nor did that - 
fame was locked or ſealed : For the Box may belong to one, and th 

Charters to another, -as the Evidences to the heir, and the Box to the 

Execucors, unleſs the Box be firſt locked. 

* Note, The opinion of the whole Court was, becauſe that the iſſye was 
particular, That he was not guilty of the Treſpaſs and detaining untill 
xe Plaintiff had entred into a Bond. And the Jury found him guilty 
; the Treſpaſs generally, That the Verdi& was not good to make.the 
Defendant guilty by implication. And Juſtice Dodderidge ſaid, Thatthe 
Plaintiff hath brought his Action of Treſpaſs, and doth not lay any 
poſſeſſion ofthe Box ; And Treſpaſs is a poſlefſory Ation. Alſo he 
fad, That che Plaintiff did not ſet forth che Qualicy of the Evidences, 
vis, Whether they were Releaſes, Deeds of Feoffments, or other parti- 
cular Evidences. And for theſe cauſes, and for the cauſes before al- 
leadged, the Judgment given in the Court at Lincolz was reverſed. 


Paſch. 3 Caroli, in the Kings Bench. 
461. Sir WiLLiam Fisn and Wistman's Cale. 


Jacgmeer was given in the Common.Pleas againſt Sir wiliam Fiſt; 
land afterthe yearand day Execution was awarded by C apias, where ic 
.ought to bave been by a Scire facias firſt : And the Plaintiff was taken in 
Execution, and brought a Writ of Error in this Court, where the Judg- 
ment was affirmed ; but the Execution was reverſed, becauſe the Exe- 
cution was not warrantable, the Proceſs being erconious. And out of 
the Kings Bench another Execution was awarded by Capias ficnt alias, 
within the year of the affirmance of the Judgment- in the Kings Bench. 
And it was moved by Bazks, That the Execution was ertonious, becauſe 
'he ought to have a Scire facias, becauſe the year is paſt after the Judg- 
ment in the Common-Pleas ; and although that the Court be changed, 
yet the Plaintiffe ought to have the ſame Proceſs for Execution as he 
ought to bave in the firſt Court, 14 H.7.15. The firſt Proceſs was re- 
verſed for Etror ; and then he cannot have a Sicst alias, but ought to 
have a new Original. We pray a Sperſedeas of the Execution for Sir 
William Fiſe the Plaintiffe, and that be may be delivered out of Exe- 
cution. Sir Wiliam Fiſh had a Releaſe, and that was the cauſe that 
Wiſeman would not take a Scire facias. Sir William Fiſh upon the Judg- 
ment in the Common-Pleas was _ "= Executign; and upon a _ 
| Bbb 2 (9) 
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of Error brought, Bail wis putin'to/ proceed with <ffgt3 ard thr 
was'delivered out'of Execution ; And thn'he are, 6 be taken - 
Execution again upbti'che fame Judgient.' 16H: 7 2./per Colton, If 
6s be "in" Bxectitigh pd Cordentiation' in the Commont!leas! and 
cheRecord and the'boly is' renigvedinto rhe Kings Benth"by Error ; 
then che party ſhall find collaterdl Securities! by 'theit Retogniftnce to 
pay the 'Condemnation incaſe the Judgment- be- attirmed; and: further 
to proceed with effe&. Tn this caſe the body'is diſcharged of Execution 
as to any Proceſs to take-the body; unleſs he render himſelf eo priſon-of 
his'own accord to diſcharge his Suretied's- And-if hewwill rot do it) he 
who recovereth hath no-remedy but-co make the $ureties to pay the 
Condemnation by reaſon! of their Recogniſance. 2 ZE. 4-9. A man 
is condemned in London: tempore Vacations, and: hath Execution in the 
Term; and the Defendant ſueth-a Corps cums canfa ,, and had his 
priviledge/in- the Common-Pleas, i on SREngT 

' Danby, *'The PHntiffe ſhall. not /haye Debt ,' for at the beginning 
when the Defendant was in-Execution, the Aion of Debt'was gone : 
and then he being diſcharged, here the Action of Debt doth not lie. 
To which Needham agreed. And Choke ſaid, He did not know any 
remedy that the party had, and conceived-that he could not have a new 
Execution.” 14 H-7.1.. If one. &ſcape out of Execution, the Plaintiffe 
cannot take him again'm Execution, but his remedy is againſt the Gaoler. 
The Court may /«perſedeat this Execution , becauſe it is erronious; 
34 H.6. 45. b. An Attion of Debt was brought againſt an Execuror, 
who pleaded that he had fully adminiſtred ; And it was found that he 
had Aſſers,and Judgment was given agaitſt the Defendant, and a Capias 
was awarded againſt him, and afterthat an' Exigeme : And the Courr 
granted 4 Sperſedeas,to ſuperſedethat Erronious proceſs ; For a Capiss 
doth nor lie againſt an Executor where he pleads, c#c. but a Fiers facr 4s. 
And therefore in the principal Caſe Banks u_ a Superſedeas. 

© ?ones Juſtice, If Error be brought within the:year of the Judgment 
in- che *C Ommots Pleas; -and-the Judgment be athtmed here, the party 
ſhall have @ _ alchough the Judgment be athrmed two years after 
the bringing'of the 'Writ of Error : For he ſha!l take the ſame Exc- 
cution in the Kings Bench, as in-the Common-Pleas'; and the alterins 
of the Court makes no differencein ic And fo was Garnor's cafe: The 
Writ of Error was brought within the vyear of the Judgment in th* 
-Gommon-Pleas,  but-it was not aftirmed'in'two years after, and yet 
there he had the ſame Proceſs in the Kings-Bench'as he was to have had 
1n the Common-Pleas. Dodaeridpe Juſtice, If the Execution be lawfu!! 
and upon lawfull Proceſs, and the parey be.delivered out of Execution, 
then he ſhall not be taken azain in Execution : But if he be taken in 
Execution upon an erronious Proceſs, if he be delivered out. he inay be 


taken again in'Execytion ;' for the firſt Execution was erronious, and is 
ao Record being reverſed, Hyd; 


Bellamy #nt'Þ aldiedapts C:/e. 73 
»\, Hyde Chief Juſtice, 1f a man recoverin Debt upon an Obligation, 
{and the Judgment be reverſed by Error, heis reſtored to his firſt Aion, 
-and may plead Nul tie! record. Dyer 59, 60 Trivwingards Caſe, Aman 
t. Execution had a! V Vrit of Briviledg out; of the- Parliament ; upon 
'which the Sheriff ſecs. him at libercy by Law for a time, yet he ſhail be in 
;Execution 2Sain, and the Law ſaves the others right. Broome Seconda- 
.cieof the Kings Bench, If Error be brought after the year of the Judg- 
-mentin the Common Pleas, and the Judgment be athrmed here , the 
partie may take forth a Capias within the year of the Judgment affirmed; 
although in the Common Pleas he cannot have a (pias + becauſe the 
Fear is paſt; For weare not to reſpe&t what proceſs he ought co have in 
-the Common Pleas ; bur after the year of the Judgment atfirmed here, 
the partie is to bave a Scire facias. Fones Juſtice ſaid, That when he was 
Reporter , the Judges delivered their opinions in Gar»oxs, Caſe, C. 5. 
pare 88. That if after the year and day he bring EFor, and the Judg- 
ment be affirmed , that.he ought to have the like proceſs here as in the 
Common'Pleas : And that was a Scire facias , becauſe that the year 
was paſtin the Common Pleas, alchough it were within the year of 
the [Judgement affirmed here. Dodderidge Juſtice , The Caſes 
which Banks cited are Law, but are not well applyed. The whole Court 
was of- opinion, Thatif the Common Pleas award erronious procels, 
the Court cannot award a Szper{edeas ; but the partie is put to bis V Vric 
of Error here : and upon that erroneous Proceſs we cannot grant a 
Superſedeas, but the partie is put to his new VVrit of Error. And accor- 
ding to che opinion of the Court, Sir Yilliam Fiſh brought a new VVrit 


of Error. 


— — y—— 
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1462, BeLLamy and BaLTrwore's Cale, 


N an Aion of Trover and Conver/ſjon, The Plaintiff did lay it, tha 
? he was poſſeſſed of twenty Loads of Wheat, and that he loſtthem, 
and that they came to the Defendants hands, who converted che tame 
to his own uſe. The Defendant did juſtiftie and ſaid, That the Parith of 
0. is an ancient Pariſh, in which there is aReQorie impropriate,&c. and 
the Earl of Clare was ſeiſed of the Reftorie, and made a Leaſe unto 
him of the Tythes of that Pariſh for one year, by force of which he was 
poſſeſſed; and that the Corn was ſet forth by the Pariſhoners , and thar 
- ont TD, gathered che Tythe, and delivered the ſame to the Plaintiff, and 


that the Defendant his Servant cook away the Tythe as if was _ 
20 


474 Bellomifind Bulthorys (uſe. 


for himto do : 'Upon which the Plaintiff did demurr ; Firſt becauſe the 
Plea did amount to no more then the general ifſue, viz. Notguilty : and 
if the Plea do amount to no more then the general iſſue, then it is no 
-_ plea ;_ but he ought to have raken the general iſſue. 5 H. 7.11.4. 
For if in. an Aſfiſerhe Tenant ſaith chat the Plainciff did diſſeiſe him, and 
that he centred upon him, the plea is not good, becauſe ic amounts bur tg 
the general iſſue, viz. Ns lort »»1 d;ſtsſon , and the other party may 
demurr upon it. 22 £.4.40. In Treſpaſs for Batterie, it is no plea tg 
ſay that he did not beat him, becauſe it is bnt Not guilty by Argument. 
34 H.6, 28. 6. 1f I bring Treſpaſs for breaking of my Cloſe, Itis no 
good plea to ſay that Thave no Cloſe ; orit it be for carrying away my 
Goods, to ſay that I had not any Goods; but the Party ought to have 
pleaded Not guilty. 

It may be objetgd, That in this Caſe the Defendant makes Title ts 
the Corn. To that we ſay, He derives a Title to Fyrhes without a Deed, 
which gives no title to them ; For Tythes do not paſs by Demiſe alone 
without Deed ; but by the demiſe ot the ReQtorie without Deed they 
will paſs : 617 be haart a Mannor without Deed the Services 
will paſs ; but the Services alone will-not paſs without a Deed. 21 H., 
21.19 H.8, 12. A Warren may be deimiſed without Deed, 9 E. 4.47. 
But the profits of Courts will not paſs without Deed. 22 H.6.34. 6, By 
way of Contra a Demife may be of Tythes without Deed , butin 
pleading it ought to be ſet forth that there was a Deed: C. 10. part 92. 
Where the Deed oughtto be ſhewed ; which proves that there oughtto 
bea Deed. Inthe Common-pleas in an Action of Trover and Conver- 
ſion of certain Goods, the Defendant ſaid, That A. was poſſeſſed of 
them, and made him Executor,&c. And the Plaintiff did demurre, and 
had Judgment, becauſe it amounted but to the generall Iſſue. Dodde- 
ridgeJuſtice ; The Parſon may demiſe his Tythe to the Owner of the 
Land without Deed ; but he cannot grant them to a ſtranger without 
Deed. If the Defendant make Title from a ſtranger, then it doth 
amount to the generall Iſſue ; but if both Plaintiff and Defendant make 
Title from one Perſon or Donor , then the plea is a good plea, Other- 
wiſe, per Curiam, it doth amount to the generall Iſſue. But the Opinion 
of the Court was, becauſe that the Defendant did make a title of Tythes 
without a Deed; therefore Judgment in the principall Caſe was given 
for the Plaintiff, 


* = 


Trin. 3 Caroli, in the Kings Beneb. 


436, TheDean and Chapter of Carliſle's Caſe, 


Writ of Error was direted unto the City of Carliſle, to remove 
the Record of a Judgment given there in Cria noftra, whereas 
the Judgment was given tempore Facob;: And the Opinion of the Court 
was, That it was not » nor the Record thereby well removed. 
Dy'r 4. Eliz: 206 b. There was a Certiorarito remove a Record cxju/- 
w $nquiſitions capt. &c. in Curia noſtra; Whereas in truth it was ta- 
ken in the time of the predeceſlor of che King. and fo thereby the Re- 
cord was not well removed. Dodderidge Juſtice, If a Writ of Error 
doth abate upon the Plea to the Writ, and the Record be well removed, 
the partte may have a new Writ of Error, coram vob reſider, &c. but 
if the Record be not well removed, as in this Caſe at Barr it is not, then 
the partie ſhall not havea new Writ of Errofhere. We do many times 
nt a Scire "m0 to ſue forth Execution in the inferior Court , which 
proves that the Record by an ill and inſufficient Writ of Error is not re-- 
moved, but doth remain there ſtill, If there be variance betwixt the Re- 
cord and the VVrit of Error, the Record is-not well removed ; bur if 
the VVrit of Error want only form , but is ſufficient for the matter in 
ſubſtance , the VVrit ſhall not abate , but the partie may have a new 
VVrit of Error coram vobss refidet, &e. 


—_———— 


Trin. 3 Caroli, in the Kings Bench. 
464+ Miui's Caſe. 


A Ction upon the Caſe for theſe words, Thow haſt Coyned Gold, and 
art a Coyner of Gold; Ad Judged the -Aftion will nor lie. forit may 
be hehad Authority ro Coyn; an 


words ſhall be taken in wrior; ſenſs: 


Paſch, 


Brooker 6«Caſe ale 
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465, ; -, Brooxtks Caſe, 
7T queſtion was, VVhether the Feoffee of the Land might 
maintain a VVrit of Error to reverſe an Attaindor by Utglary:and 
the Caſe was this, William Iſley ſeiſed in Fee of the Mannor of S»x- 
aridge in; Kent , had iſſue Henry Iſley, who was Indicted of Felony 
18 Eliz. and 19 Eliz. the Record of the Indictment was brought into 
this Court; and thereupon-20 Eliz.. Henry Iſley, was outlawed, William 
Iſley died ſeiſed , Henry Iſley entred into the Mannor and Land as fon 
and heir, and being ſeiſed of the ſame, deviſed the Mannor and Lands 
to C. in Fee, who conveyed the ſame to Brooker , and Brookey brought 
a Writ of Error to reverſe the Outlawry againſt Hexry Iſley, Holbors 
argued far the King, and faid that Brooker was no way privy to the at> 
taindor of. Henry Iſley, but a meer ſtranger, and therefore could not 
maintain a Wrir of Error; And firſt he ſaid, and took exception, that 
he had not fer himſelf down Terre-Tenant in poſſeſſion: Secondly, 
he faith in his Writ of Error , Thatthe Mannor and Lands deſcended 
to Henry Iſley as ſon and heir, when as he was attainted, The third ex- 
ception was, That he faith that Hexry Iſley did deviſe the Lands, and that 
he could not do becauſe he was a perſon Attainted. Fourthly , he faid 
that Brooker was not Tenant ſo much as in poſſe 4 H.7. 11. If 
it were not for the words of Reſtitution, the partie could not have the 
mean profits after the Judgment reverſed. 16 ef]. 16. Leſſee for 
years pleaded to a Precipe, and reverſed it; the queſtion was, whether he 
ſhould be in ſtarn quo? vi. Libram, for it is obſcure. If this Attaindor 
of Henry Iſley were reverſed, yet it cannot make the deviſe good ; For 
there is a difference betwixt Relations by Parliament which nullitie 
Ads, and other Relations. Vs. 3 H. 7. Sentlegers Caſe , Petition 18. 
The violent Relation.of Ads of Parliament. If a Bargain and Sale be, 
the Inrcdlmentafter will make Acts before good ; but a Relation by 
Common Law, will not make an At good, which was before void. C. 3. 
part, Butler and Bakers Caſe, A gift is made to the King by Deed en- 
rolled, and before the enrollment the King granteth away the Land, the 
Grant is void ; yet the enrollment by Relation makes the Lands to pals 
to the King from the beginning. Admit in this Caſe that Brooker were 
Terre-Tenant, yet he is not a party privy to bring a Writ of Error to 
reverſe the Attaindor of him who was Tenant of the Land; we 
ave 


have proved, That although wG 5 uk 
che Ataindar were reverſed ,. yer he. 
ing, becauſe the Devile was void , and.is vot made good by R 
08. It 18 a rule in our Books, that no mancan'bring a 'V Vrie of: 
but a partie or privy. 9.£.4. 13, 22 E, 4 31,32-9 H. 6. 46«b. Af-64 
C, 3. part , inthe Marquiſs of Winchefters Caſe, The heir of the: pars 
of the mother,.cannot have the V Vrit of Pxror, butthbe. heir of the pag 
of he father may. : So if erronious Judgment be given in-thetime 
of ,profeflion of the eldeſt ſon , and afterwards he'is dereigned,be ſhaY 
havethe Writ of Errer. In 22 H-6. 28, The heir in ſpecial taile, or 
by Cuſtom, cannot have Error ::But yet M.18 Eliz.in Sir Arthur Hens 
nghews Caſe it was adjudged, That the ſpecial heir in tail mighthave 
a Writof Error: The Baile cannot maintain a Writ of Error upan/s 
Judgment-given againft the Principal, becauſe hewas riot privy untoche 
Judgment, 'therefore-ic ſhall be ed bim by way of plea in a: Sage 
we facias. I neverfind that an Executor can have Error to reverſe an 
Attaindor ; but for the miſawarding of the Exigent, Marftes Caſewas 
cited, C.s ./part 11 1. Fatz:104; Feoffeeatthe Common Law could:not 
havean Audits Qaerele, inregard.be was:not privy'.1 2 Aſ.8. 41. Ket 
dawiy 193, There theTerreyLenant brought a Writ of Error io whe 
name of the heir, and not in his. own name. 24 H. $.' Dyer 1. Therent 
is.faid, That he who is a ſtranger to the Record ſhall have Error. To 
that I anſwer, That he-in.the Reverſion, and the particular Tenant, are 
butane Kenant; forthe Fee is demanded and drawn outof him : Butin 
the principÞsl Cafe at[Barr, no Land is demanded ;bur a perſonal Atain- 
doxi$sto be reverſed. Alſo there-it is put, That if the Conulee extend 
/before the day, there it is ſaid that the Feoffee may have Error: 17 Af. 
24. 48;E-13.'25. Fire. 22, TothatTanfwer, That the Feoffee is privy 
to that which chargeth bum , for the-Land jsextended inhis hands; and 
{if rhe Feeffee there ifhou 1d not have a Writof Error , the Law hould 
on no manner of remedy; for there the-Conufor. himfelf: cannoc 
haveError, :becaufe the 'Lands are not extended in bis hands Alſo it is 
there faid, that the Feoffee brought a Srirefacias againſt him who had 
execution of che Land, Tothat } anfwer, That that is by ſpecial Act of 
Parliament.: Alſothere it 15'ſaid , 'Dbatit che Parion of a Qburch hath 
»8N Amnaity and. recovereth, and afterwards the'Benegce is appropriated 
to:a Religioushouſe, the'Soveraign of the bouſe.ſhallhave a Seirefarias. 
I anſwer , Thatin'that Caſe-he 1s no ſtranger , for thartihe is perpetual 
Parſon , and fo the Succeſſor of 'theParſon who recovered. '12 H.8.8. 
(There aRecovery was agamiſt a.'Parſon, and'there Pol/ara ſaid that the 
:Patron aught bavelError,: 'Lanfwer, That Pollard wWandecaved there; 
-Far it is faidbefore that the Parſon * hath bat an Eftace#or hte, and then 
he,w;z. the (1Patroh is as a,Recoverer who ſhalt havea Writ:of: Error. 
Dyer x; Butithe Parſon bath the Fee,andrtherefbre P «/lard was miſtaken 
.as:1t.appeareth by Brook Fav x3 oy Recovery 51.1, Hb.57-, New- , 
cc 
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tow, AFARVHAIEU Mabanhtle Pig) "heated hope Rire "ls 
Attzint 241 t if. 6n&bepanie:ts the Writ falhbigt 
co 4 nnd Fe A. Dare Tmipedir was brought 
by the Kingagminſt the Patrom'and the Incumbent , and Judgment only 
was had againſt the Parron , and the Incumbent Parſon brought a Writ 
of Error; butif he had-not been partie to the Writ, he could norhave 
maintained Error. :So:in-Atraint,” the partie to the Writ, though not to 
the-Judgment, ſhall-have'Artaint. 44 F. 3. b.7.Bur if he be not partie to 
the Writ, he ſhall not maintain Attaint ; as if he pretend Joynt-Tenan. 
cy with a ſtranger who is notnamed , and the verdict paſs againſt him, 
he ſhall not have attaint. But Foxes Juſtice ſaid that be might have 


Admit the firſt Feoffee, viz. C. might have a Writ of Error, yet Broe- 
kevin this caſe cannot becauſe he is rhe ſecond Feoffee ; and a Writ of 
Error is athing in Aion, arid not transferable over. C. 3. parr, The 
Marquiſs of Fincheſters Caſe. C.'T. part, Albanies Caſe. One reco- 
vers againſt 4. who makes a Feoffment to B, neicher the Feoffee nor 
Feoffor ſhall have Error; for he, viz. B. comesin after thetitle of Er- 
Tor, and rhe Feoffor ſhall not have:che Writ 6f Error , becauſe he is 
not a partie griev'd. 34 E/iz. in the Common Pleas. Sherrington and 
'Worſleys Cale, Sherrington had Judgment againſt Worſley, and after- 
wards acknowledged a Statute to B. Sherrington ſued forth Execution, 
 B. brought Error upon the Jadgment;and it was adjudged thatit would 
-notlie ; Firſt becauſe he was a ſtranger, Secondly becauſe he came in 
'under and after the title of Error. See the reafon C; 3+ part; the Mar- 
quiſs of Winchefters Caſe, where itis ſaid that a Writ of Error is not 
transferable. This Attaindor doth not work upon-the Land.; and fo 
ir doth not make the Terre-Tenant privy , but it works upon'the perſon 
and blood of Hexry 1ſtey, the Land is not touched : For Henry 1/: 
was attainted in the life'of his Father, and fo it did not touch the Land. 
For if Heery Iſley had died withour iſſue in the life of his father , the 
youngeſt ſon ſhould have had the Land by diſcent ; which proves that it 
works not upon the Land, but uponthe perſon. Banks for the Plaintiff, 
and hedefired that the Owr/awrie might be reverſed: As this Caſe is, 
there is no other perſon who can maintain Error. Henry Iſley had his 
pardon before the Oxtlawrie, but he came not in to plead it; and now 
havingevjoyed it ſo long a time , we hope a Purchaſor ſhall be favoured 
before him who beggs a concealed title. The firſt Exception was taken: 
- To the Devile by a perſon attainted. I anſwer, Thatthat is but the con- 

»yeyance tothe-Writ of Error. Secondly it was ſaid , that none but 
privies or parties could maintain Error; and the adverſe partie would dif- 
able che+heir on the part. of ' the Mother ; and by Cuſtome. Thirdly, 
he would diſable the Feoffees and make them as ſtrangers. "Firſt the 
- Outlavwrit was 20 Elixs againſt Henry Iſtey, which was after the ſein + 
C-: 
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-19., Dyer 90. Br. Caſes 337. But Eſtopels and Conditions go to the 
Tein, Flex, 21, Error brought by a ſpecial-heir: Ram eminiches 
alwaics the heir and partie tothe Record have the Writ of Ecror , bui 
ſometimes he who is grieved by the Record. A Scirefaci4s is a Judici 
al Writ founded upon a Record , and hath as much in privity-as Error; 
andyeta to the Record ſhall haveit. 16 H.7. 9. The heir of 
the purchaſor brought a Scirefacias to execute a Fine ; It was objeRed 
that he was not a partie tothe Record ; but it was reſolved in, reſpec he 
-wasto haye the benefit, that he was a ſufficient perſon co maintain the 
Writ. 17 «Af. 24-18 E. 3. 25. Execution was upon a Statute befors 
the time that it ought to have been, and a Feoffee brought Error; Iewas 
objected that he was not partie, nor privie to the Record ; yet becauſe 
he was was grieved by the Execution, he did maintain the Writ of Er. 
ror. Tri. 34 Eliz.in the Kings Bench, $S!zrrington and Forſleys Caſe, 
(--0t rightly remembred) Sherrington did recover in debt again Werſly, 
who aliened the Land to Charneck.; afterwards an Flegit is awarded up- 
on the Roll : and Charnock, brought Error, and it was admitted good, 
and Sherrington forced to plead to it : Now inthe principal Cafe we are 
the partie grieved by the O»tlawrie, and therefore may maintain the 
Writ. 21 H. 6: 29. A Reverſioner; *or be ity the Remainder without 
aid, prayer, or ReſC. ſhall have a Writ of: Erroc,, becauſethey are 
damnified, although they be not: parties to the Record. , 1agree , that 
where one is not grieved.by the Judgment, there a ſtranger ſhall nor 
have Error, 21 E. 4. 23. A Recovery isin Debt, and the Defendant is 
taken and eſcapes, the Sheriff ſhall not have a, Wrigof Error, for he is 
not prieved by the Recocd, butby the elcape..2;R, 33 21; The Principal 
is Outlayed in Felony, afrerwards the Acceſſory is condemned, he ſhall 
nothave a Writ of Error to reverſe the O»tlawrie of the Principal; for 
he is aot grieved by that Ozrlawrie, but by his own Condemnation. An- 
other Objetion was , (becauſe here was an O#5lawrie, againſt him, and 
chereforethe ſhall be diſabled-roiſue { Lanſwer , Qar;\Vrit of Eroc, is 
brought-£o reverſe that Ourlawrie ; and we ſhall not; be reburted by 
that Gnrlamrie, when we are to reverſe it. 7 H; 49, 40, Error brought 
toreverſe an Oxrlawrie, the Defendant would haye dilabled the Plainciff 
by another 0«:lawrie, and it was notallowed becauſc he ſeeks to. avoid 
it, x0 H. 7.8. Forthe Maſterſhip of an Hoſpital, Exception was ta- 
ken to the Writ, berauſe the Aſliſe is brought to.undoe the name of Ma- 
ſer; -and cherefore{he: ought not to don, Maſter. 22H, 6. 26. 


Abbot and Covent, the Abbotis preferred, and the Covent eleRed an- 
other Abbot; And the Patron , brought a Quare Impedit to defeat 
the EleQion - It was ruled, becauſe he. goes about ro overthrow the Ee 
tection, heneed not name him Abbot: Gorany: 29. and 18 E.-3. 8, 

(3+ 130 \ X = * 4 ro 


Ccc 23 


vb Finer ina thi cofledhriog Znopt 6nd cones 

mon mh the:hejr in-blood y and who, can brave 7 

Prror roreftore blood; buthe who isprivie in bloed, and thar 

is that if. Poves Juſtice, | Adar/hrs Cale, C. 8. pare 111. was never ad. 

J |. Thete av Zxecucor could not revarſe,an Aitajnder, by. Garlaiy. 

750, Ki irdothreftore:the blood. :: NherGale of; Sheryagron - and 

74996 kWas to reverſe the Execution and forthe Judgment, An Ex- 

ectitor-Thall have a general Writ of Error 60 reverſe Omen It 
was adjourned. THIS ES | 
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466, To, Gunrsa and GuatEn's s Cale, 
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A tit -of nnd wobradgherorenctls aJudgment in the Count of 


ly!" knd:divettBrrbra/were &d-;//Fi t he dedmot New 
in the file of the '"Coutc,' how Ely ha powerto hold plea ,”either by 
mor of! Tg prot ion : "Secondly becanſe-he: ſaid ,. That at ſuch g 
plac ics Pp prom but did not ſhew that it was within: the Ju- 
EE Fixraly. 2viatee: was upon a Conſideration: to: ſur- 
CEL '& Pyrancdes vohe Deferidanc did promiſe; but did 
any ehize #r the time BF prog here tomiſerbere. was a Suic depending 
Fourthly it wasſaid, Thar the Defendant did promiſe to ſurrender cer- 
raih C Lands; and it isnbeſhewn wharthe Lands were; and ſo 
no rorth/BeR heJurie-th ni damages.” fer argued for the De. 
findan yrs, ſaid, Fhe Dedatation is good m\ſubſtence, 


Diver/as tru hm es #prothn, adjactad(lib. tenem of the: Deferr 
dant; andthe? wddne Mleaded that het1ad offered predifhrtnew? Cn- 


Pomaris ; -2hd fo 8v- difference is detwixt then; for her Texement is 
ſufficiently known;-and 4Ith6ughitbe not ſo certainly laid as it ought 


fo'be in a teal Adio n/, y&it isconajniencugh inn ARion upon the 
Cafe. "79644 $51.36 i wnowe Sollidiegb edahe-CouriteLof 2. did 


ſpend 1500).cire# MverJu/as 5: nagnia;theretht Declaration was ſutti- 

cient by two Judges, , there the'Eandsare certaith, vit. proxem? l56- rents 
Secondly, £/y-is in the Matgetit, which is us'much as the County inthe 
Margent; and then whetino Cguadyis' named'im the Declaration where- 
in the 4#nd ic, icalalt$6 itibtiade@colit ingbe Gordy wliigh4s in 
the Margent. Hetley 


: Plnire facias, LO ?acobs-in. the Common-Pleas, Buckley s caſe, L here k 


Durham ate 
rene:apnd Cheſter, cr. and the party need noc ſhew: how Cheſter hath 
Jarddiciion t but itis-aot fo of A. \, Fhicheck, Jultice; Ely bath Zars 
regalia;and we read in our books, that they bave had Conulans of Pleas. 
Hyde Chief Juſtice. In all particular and private Juriſdictions, if they 
come to be certified here in a Writ of Error, you muſt ſer out their 
power t Burt if they have their power by a Statute, as Wales, then it need 
not be ſet forth. A Writ of Error doth not lie upon a Judgment in Lox- 
don, but when the Plea is before Commiſſioners. C#ria, We cannot 
grant a new (ertiorare to an inferior Court, but only to the Common- 
Pleas,or Wales. The writ of Error to remove the Record out of the Court 
of Ely is directed ?»ſticiario noſtro, which proves that this Court takes 
notice of -him. as the Kings Juſtice : And in; other Courts it is Seneſcallo 
Curie, and not Sene/calle naſtro. #hitheck Juſtice, Itis ſince the Statute _ 
of 27 H.$. that it is directed 7»ſtiriario noſtro de Ely; for before it was 
fafticiarie Epife. Hyde Chief Juſtice, It ts a Book-Caſe : If Mida. be in 
the margent, and you fay apzsd D. and name no County, D. ſhall be in- 
tended to be in Afrdd. The Judgment was reverſed. 
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by Paſch. 3 Caroli, in the Kings Bench. 


4695. Wartzsmanand Chove's Caſe. 
x Inraine M. 2 Car.Rot 41g. 


A N: Action of Trgſpaſs for Battery and Impriſonment. The De-- 
fendanx did juſtifie the Impriſopment, &c, If it be not a Court of 
Record, they cannot fine and ampriſon; but if it be a Court of Record, 
thenthey. may, for it is Curie. Dowzni Regs. 
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INaWritof Error, Error was affigned, That an Action was laid in: 
T Emtefton ; and the Yonirefacias was awarded de vicineto de Laxceſton.r. 
And it was ſaid, Thatthe neighbourhood avght be of thoſe of which the 
Major and Bailiffs had no power over , viz. thoſe out of their juridi- 
Rion: And therefore Error was affigned in the miſ-awarding of che - 


the- 


55Þ. prays $oogunttBu pO eg. gUE wel 408; 
vv 20) TOAINTMPYY Cale WEAIN Ne zuragdicuor and negh- 
Ge 11074 \ Protier nd. "Uiffords c adjudged contrary; where it 
was, Thatthe Yenire facies ,was de wriviners civicatis Coventry, and ad- 
judfed not goo for it ought to have been de civitare Coventry. 

"*Dodderidge\ (Yicineto) goeth about the Precint. When I was 
Councellor, then I moved for Brif#ol, and to maintain it good de viciners 
de Briſtol: but it was ruled not good, buc ought to be de civitare Briſte, 


#1 | 
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Paſch. 3 Caroli, inthe Kings Bench. 
469. Torrrn and Tarytor's Cale. 


—_— 


Enfant who declared by Attorney. . The Defendant brought a 
Writ of Error in the Kings Bench, and aſſigned the ſame for Error, 
For he ought to have declared per Prochyn amy, and not by Attorney, 
If an Aﬀtion be bevugar, and the Defendant plead that he is an Enfanc, 
the Enfancie is to be.tryed where the Writ is brought. Here he 
aſſigns the Error in fatthat he was an Enfant, and ſhewed no place 
where he was an Enfant, and ſonoplace ſet where to prove it. To this 
Error the Plaintiffe pleaded,. That he was at full age. And upon that 
they are at iſſue upon this matter in fat. And it was tryed at Hal/worth 
in Saffo/k,, whereas it ought to have been in this Court where the En- 
fancie is pleaded, becanſe he names no place where he was of full age. 
And notwithſtanding that it was found that he was of full age, yet 
Trial was not good. The firſt Aftion was brought before the Statute 
of 21 7acobi, cap.13. | 

Hitcham Serjeant, Age or not age is not local; and a'place muſt be 
fet down for formalitie ſake, and fo it is no-matter of ſubſtance, And 
the Yenire facias might be awarded from the place where the firſt Aion 
was, viz. at Halſworth in S»ffolk,: For that is a matter dependant and 
purſuant the firſt Aion, and now ſince the Statute is helped, Den»y 
contrary, It hath no dependance upon the firſt Aion, bur is a new 
thing ſprung up. If any place had been ſet down, and the YVenire facias 
had been miſtaken, that is helped by:the Statute, and not where no place 
is ſet down at all. #hirlock, Juſtice, Every Yenire facias properly is 
to be from the place where the Writ is brought,unleſs it be drawn away 
by Plea, He ought to have alleadged a place ; For this is a'new matter 
in this Court, and not helped by the Statute of 2 1 74cob5,nor any other, 
For the Fenire facias is totally miſtaken, / | age Juſtice, The Sta- 


tute 


A N Action upon the Caſe was brought in the Defadnt brug an 


\ *\, + a ad | \Fy 
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acer iſe ever been taketi firiflly actording ts the letter 
2 beogtaken by equity, whatneed had there berg af cus 
-atates to have been made? The want of a ſetter our of a word, is out 
of the*Starure, C. 8. part. You ſhould have alleadged ſome place: 
The Statute of 21 Facobi is not of any Yexire facias which is miſawarded 
generally : but the Statute helpeth when there are two places, and the 
viſne ought to come from both places, and the vz/ze comes but from 
oneplace ; and when there is but one place, and the v;/xe comes from 
two places. If Enfancie be to be tryed (/c.) If he were at ſuch a time 
within age,it ought to be tryed by the Country. This matter is collateral 

to the firſt Record, andit is a new Record (/c. ) upon Error. 

The whole Court was of opinion that it was out of the Statute, and 
a Repleader was granted. Whitlock Juſtice, Trere is no Trial at all, 
for there is no Venire facias at all. poor os, Juſtice, If the Defen- 
-dantin Error plead an ill plea, he ſhall replead : But if in this Aion he 
tad alleadged a place of his Enfancie ({/c.) at Dale,and the Yenire facias 
had been of Sale, there it had been trial ; and there he ſhould nor 
replead, for that he hath pleaded well.; but there he ſhall have a Yerire 


-facias de novo. 


Paſch. z Caroli, in the Kings Bench. 
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479. Dar's- Caſe. 


AT was IndiQed for ere&ting of a Cottage. It was moved, that 

he Indi&ment was inſufficient, for that the words of the Statute 
of 31 Eliz. cap.7, are, (Shall willingly uphold, maintain, and continue) 
And the Indi&tment is only, Thar he continued, and fo wants the words - 
(voluntarily upheld) according to the Statute. 2. It did not appear in 
the Indi&tment that. it was newly erected ; for it is only that he con- 
tinued, but not that he ereted, The Indictment was quaſhed, becaufe 
being a penal Law, it was not purſued. . | 


Paſch. 3 Caroli, in the Kings Bench. 
471. Man's Cale.. 


M2: Indicted, That be fair & adhic eſt a common Bar» 
K rettor,- and no place is expreſſed where he was a Barrettor, fo as 
ng +: 


48 a; Bar 
-CONLENTIONS, | 
fmvgia, conitentivns. And it was caſe the-place was v 
material: And ſo the Indi&ment was quefhed for want of ſetting forth 
the place where he did ſtirup many Contennons, Zavgsa oc. 
4 | ft bx, 


tn. 
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Paſch. 3 Caroli,in the Kings Bench. 


472- Gaza and Moovr's Cale. 


AN Action of Debt was broughe for Rent ; and it was found for the 

Plaintiff. Thyn Serjeant moved in arreſt of Judgment, and ſet forth 
the Cafe to be, T hat a Leaſe 'was made>for years to begin at AMichacrimau: 
after ; And the Plaintiff in the Action of Debt forthe Rent did declare, 
Virtue cujus the Leſſee did enter, and did not ſhew what day, accord- 
ing to Cliffords Caſe 7 E. 6. Dyer 89. But the Court ſaid, It is ſaid in 
this Caſe, YVirrute c#jus dimiſſionts he did enter and was poſſeſſed ; and 
that muſt be intended at Aichaelmas. «Alexander and Dyer*s Cafe, 


33 Eliz. was reſolved ya And Chffords Caſe, Dyer 89. is not 


virtute cxjus dimiſſionts. And the Court held a difference betwixt Debt 
and Ejeftione firme : Ckiffords cale-was an Ejettione firme, but here it is 
Debt. ?ones Juſtice, If he did enter before Michaelmas, yer Debt will 
lie for the Rent upon the privity of contraRt ; for-the Leſlee cagnot de- 
ſtroy the contra, unleſs he make-a Feoffment, 1t was adjudged for 

the Plaintiff. | | | 4 
.2xere, 1f when the Leſſor in the caſe which Foxes put hath brought 
his aRtion and recovered when the Leſlee hath entred before the day, 
If the Leſſor ſhall put him out as a Diſſeiſor by reaſon of the Recovery 
in theaQtion of Debt, in which he hath admitted him to be Leſlee for 
ears: Or if the Leſſor after he hath recoyered in Debt dycth, whether 
Lis heir ſhall be eſtopped by the Record to ſay otherwiſe then that he 
is in by the Leaſe; Or whether the Recovery in Debt hath purged the 
wrong.. Like unto the Caſe 14 H.8.12. by (arret. If one entreth into 
my lands, and claims 20 yearstherein, and I ſuffer him to continue there 
and accept 'of the Rent, and afterwards he committeeh Waſte, I ſhall 
maintain an action of Waſte, and declare upon the ſpecial matter, 
If one entreth into my Land clarming a Leaſe for years, per ({#r:iam he 
is a Diſſeiſor,and he cannotqualifie his own wrong, Dyer 134.T raps caſe. 
Burt Sir Henry Telvertoy ſaid, That I may admit him to be Tenant for 
years, if I aecept-of the Rent, or bring Waſte, as Carre: faid we * = 
ur 


| Smitlvs (Cafſe.. -- 


, 
* 


be bat for years, in reſpe& of his claim ; But 
Eo org eoſih Kine orb bringing ih ws ; 

. So here the dining of teach Debt, tlic Lefſot is cor 
Bux 2 were if it Oull bird his heir. It was conceived it ſhall, becttfſe i 
is by Record, the ſtrongeſt conclufion thar is, 4.ourtng 
onde hb CES SY I Vets Gf , 2.10G 

* i; ws of 


Paſch. 2 Caroli, in the Kings Beach. 
4A73- Smith's Cale, 
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A Lerf foryeare wa made of Lands in 2;d4ſe#, ind the Feffor 


brought Debt in Loudon againſt the Aﬀighee. The opinion of tHe 
whole Court was, that it was not well brought, but the Aftion 6ugHt to 
have been brought in 443dd. Foxes Juſtice, Debe for Retit oe 
ivity of Contrat may be brought in another County ; but if tbe 
rence npomthe- privity of Eſtate, as by the Grantee of the Reverſton, 


of 2gainſt the Aſſignee of the Leſſee, then it onght-to be broughr tr the 


County where the Land is. Q x64 nota. 
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Paſch.3 Caroli, inthe Kings Bench. 


474 Cxtntzs and Tookitr's Cale. 


A N action of Debt was brought for ſaing inthe Court of Admiralty 
againſt rhe Staturey 6f 1; R.2. cap.5. & r5 R.:2. cap 3. whereby 
ic isenacted, That of manner of Contrads, Pleas arid Complaints ariſing 
within the body of the' Counties as well by land as by water, the Admi- 
ral ſhall in cio wiſe have connfatis: And the Stature gives damages, part 
tothe party; and parr to the King; And the Plaintiffin the ation of Debc 
did dechre, Thae che Defendant 7 ook/ey did impledd Cremer the Plain- 
tiff in the Court of Admiralty; And in his Declaration ſet forth, That 
one Aſulleberk was Maſter of a wn" &-c. and that the Coritrat was 
made i9-Londow parte £4. e Defendant did force the Plain- 
tiff 00 appear, and profecut Tvirupon che Concratt inthe Admiral 
Courr./'And'by ſpeciaF Verdi ir was found, That a Charter-patty was 
made betwize MAtiberk ard Cremer at Dinkirk,, And that-Zookley did 
proſecute Cremer inn ſie Admiral Court by vertte of a-Letter of Actor- 
ney; and fo char he as Attorney SF ae proſecute the ſair on. 

A The 


386 (remer and Tookley's ( aſe, 
.Caſe was argued, by eApdrewes for the -Plaintiff.' There: are twa 
ints< The firſt. ppon the Joriſdiftion, of the Admiralty, the Contra 
Ade as Dank Us but to be performed in Zagiand -- The ſecond, 
: 'being:the Attorney, be fuck. a party: proſecutor as-is with- 
in the Stariites. The ancient Law of the Admirals Juriſdiction appears 
in our Books. 8 E.2. (orone 399. Staunton Juſtice, 1t ſhall not be ac- 
counted the Sea, where a man may ſee the land over the water : And the 
Coroners were to do. their office in ſuch cafe, and the County was to 
take notice thereof, - 40 Aſ25. Stamford 11, This Commiſſion was at 
the Common-Law beforxe'the Statutes of Pyracie. 46 E: 3. tras. 38. 
Statham It is pleaded that the Defendant took the goods as Pyracie,&c. 
I infer thereupon that it was a-gobd;Juſtification. 7 R. 2. tras 54. Star- 
ham, Treſpaſs was brought for a Ship and Merchandiſes taken upon the 
x, .and:bolden good \ which-proves that the Common-Law had ju- 
is<R&ion upon the Sea, and not-the Admiral. 6 R.2.Protettion 46: Pro- 
retion quia profetturus ſuper altumi mare- Belknap, The Sea is within 
the Kings juriſdition;' and the Sea-is as well in the Kings proteRion 

as 66 the Land. offer fo EY 

It may be objeRted, That che-Contrat was made at Dwukjrk,, and 
ſd our of the. body of the County, and 'fo' oar Law cannot take notice 
of it; and if the Admiral ſhall not have jurisdition in ſuch caſe, ic 
ſhould remain undetermined. To that I anſwer, If all the matter were 
to be done at Daxkirk,, then all were a Marine caſe, and the Admiral 
ſhould bave juriſdition ; but if any part were to be done in Eugland, 
then it is otherwiſe. A4.30,31'El;z.C.6:part 47.in Dowdaler caſe. In an 
Aion upon the Caſe upon Aſ#mpſr, the Plaintiff did declate, That 
the Defendant at London did aſſume that ſuch a ſhip ſhould ſail from 
Melcomb Regis in Swffolk, to «Abvile in France : The iſſue was tryed in 
London, becauſe the Contrat was made in England, Paſth. 18 Flix. 
Gynne and. Conſtantines Caſe : - there becauſe it. was part upon the Seq, 
and part upon the Land, che tryal was at the Common-Law, and not in 
the Admiral Court. 48 Z.3.2, One did retein three Eſquires to ſerve 
in France ; there becauſe the Reteiner was here, the tryal was here. 
If a Mariner'conttaRt with.me for wapes to fail in ſuch a ſhip, he ſhall 
demand his wages at the Common-Law, and not in the Admiral Court, 
v4.39 H.6,39. There a ProteQjon ſuper vetilationem (alifia, ec. tannot 
be moraturus, becauſe that the Sea is ever ebbing and lowing, and doth 
not ſtand ſtill. ' So that if any part of-the Contra be to be done upon 
the Land, then Common-Law ſhall have the juriſdiftion, Wreck of 
the Sea ſhall be tryed at. the Common-Law, becauſe it is caſt upon the 
Land. Dyer 326. © E.1. Avowry 192- A Replevin was brought of a 
ſbip taken'upon, the, coaſt of Scarborough, and carried into ALorfolk; 
wa it was alleadged to be within the Statute of Aalebridge for taking 


a. Diſtreſs. in 6ne'County, and carrying of it into another County. 
| | TH - Bereford, 


Cremer and T voRlyy's Caſe. 387 
| Fereford, The King wills that the Peace be kept as well;upon the Sea as 
upon the Land And onr Caſe differs from Lacy's caſe, C.'2. part : For 
in that caſe of Felony it is meer local ; but Contracts are not ſo local. 
The ſecond point, Whether this be a proſecution within the s 
becauſe it was done by vertue of a Letter of Attorney from Aſwullibeck, 
32 E. 3. barr. 264. Annuity 51. Qxi per alium facit, per ſcipſum facere 
videtur. The Statute of Merron cap.1o. gave power to make A 
in any Court, Com. 236. but the Attorney muſt look at his peril thac 
that which he doth be a lawful at. Here Mwulibeck himſelf could :not 
have juſtified this proſecution , nor ſhall his Attorney, 9 H.7. 24. 
28 H.8.2. Q#od per me non poſſum, per alinm ou poſſun. If an Enfanc 
make a Letter of Attorney to make _ and Sei{in , and the Attorney 
maketh Livery accordingly,he is a Diſfſeiſor. C.10. pare 76. If the Court 
have not juriſdiction of the Cauſe, the Miniſter muſt look to it at his 
peril, otherwiſe he is puniſhable. 745.253. One may do that himſelf, 
which he cannot do by Attorney : The Lord may beat his villein, bur 
a ſtranger cannot do it for the Lord : the Lord may diſtrein. for Rene 
when it is not behind, and the Tenant ſhall not have treſpaſs ; but if the 
Bailiff diſtrein when no Rent is arrear, treſpaſs lieth againſt him. 2 H.4; 
4.9 H. 7. 14. In Treſpaſs all are Principals. Then the Atrorney here 
and Mullibeck are both Treſpaſſors againſt the Statutes : And the doing 
of the Attorney at the command of the Maſter ſhall not avail him. 
Vi. — af 159. doth conduce to the reaſon, that the- Attorney ſhall be 
uniſhed. Ir ſeems this ſuing in the Court of Admiralty is a Contempr, 
Br it is 1ma/um prohibitum ; and fo either Mullibech or the Attorney are 
uniſhable. And in this caſe the Plaintiff hath his EleRion to ſue Mnt;- 
k.'or the Attorney ; and therefore having ſued the Attorney, ths 
ARtion brought againſt him will well lie. 

Calthrop for the Defendant. It was objeted, That the Court of Ad- 
miralty did begin but in the time of King Eaw.z. But Dyer 15 2. proves 
the contrary : For there in an Aſſiſe brought of the Office of Admiralty, 
the Plaintiff oth declare the ſame to be an Office time out of mind &c. 
which proves it to be a more ancient Office : And in the Statute of 
2 H.5. cap.6, There the wofds are to enquire of all offerices &c. as the 
Admirals after the old cuſtom; which proves that it is an ancient Othce. 
It's true, AvoWwry 192. makes againſt me; bur the Notes of that Caſe 
in writing proves that the book is miſprinted. I confeſs, if part of the 
thing be to be done here upon the Larid,that its triable ar che Common= 
Law. The Defendanrt'ic' this our Caſe is not hable to che-penalty;beciuſe 
at the time of the making bf theſe Statutes it was not known that ary 
- Charter-partie-was made beyond the Seas. 2 E. 3. 0blig.15: Debt was 
brought upon an Obligation made at Baywick; where becaufthis Court 
had not juriſdiction , It was adjudged, That the Plaintiff xihi/ capiar per 
breve. Teſtament 16: A Teſtament _ tate at C446/in Normbmdyy 
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|; prov in England? : Pole, Upon gn Qbligation which bears 
dateinN dy, 4 man Sa woe V0 Dro but it is good 
incaſt of a. Will proved here. .6 E, 3- 174.18. : The Abbot of Crapiand 
| uixy, and the Need was made;io Syvrland ; If the Deed 
been the groundaf tbe Acion,thep the Afton would not bave lien, 
bue becauſe: the Deed: bore date betore time of memory, the. Annuity 
did he ; for the Aftion was not brought upon the Deed, but upon the 
' Preſctiption.' x B.3.1.38. 8 &,3-5 14, tis culed, where thetitle is made 
by a Deed which bears. date beyond Sea, that the Action will na lie. 
13-H«4.5 & 6. An Qbligatian bore date. jn.Frence , and was Wade ac- 
cording to the Law of France-' 6 R.2.cap-2. here the Specialtie bears 
date, the Attion ſhall. be broyght.. The firſt book that” ſpeaks of 
Deeds bearing date out of Eygland,20H. 6.23,29. 20 £.4,1. 21£ 4.72. 
You muſt fuppoſe they, Thatit was at a place in England ; and that is 
but afiftionoſLew:, and you ſhall never make 2 man ſubjcR ro the pe- 
nalty -of'a Statute upen a fiction of Law. ,y1./parr 51. A Diſſciſor 
makes a Leaſe for hfe or years; the Naſfcilee (hall not not bave an Ai. 
on of T vi & arms againſt him , becauſe he comes in by title : 
For this ficion of Law, That the. Frank-tenement hath always been in 
the Difſeiſee, ſhall not have Relation comake him wha comes.in by eitle 
to be a Treſpaſſor vi & armis;. 18 H,6; 23. A Reverſion js expeRtant 
vpon an eſtate for life ; 'and inthe, mean time betwixt, the Gant, and 
the Attornment the-.Lefſec commizs Watts : yet although, the Attorn- 
ment relate to make the Grant good «d initio, yet the Relation beyng a 
6&tion-of Law wil{ not make the Leflee puniſhable for: Waſte, Then in 
this our Cafe, the Deed bears dave beyond the Sea ; and then to. make 
Dankirk.to be is Snglandby a fition in Law, ſhallgot be prejudicial ta 
the Defendant. Com.369. The preamble of a Statute is the beſt Mt 
preter of the Statute. ' 171 the Starute of 23 R. 2 the preamble. ſaith, 
RBroanſe the Admirals and their Deputies do hold their Sefſtens &'c. in pre- 
judice of theKing and of the Common- Law and in deſtruttion of the common 
people, cc... But, this Deed bearing date beyond the Sea, 15 no prejudice 
to-the King, nor to. bis Franchiſes, 905 $9 bis le t9 þe ſued in.the Ad. 
miralty. ::3 2-H.8. 04p.142 The fait within bg, Aqmira/ty, ought.to con- 
cern Charter-partie, and Fraighwing of a Ship, hey that, Statute it was 
enacted, That if any. Merchani-ſtranger ( as Jſnligeck, was) by long 
delayi axik poncening of time { a5 w our Caſe ), otherwiſe theg was 
ag pacen the ſaid Merchants: nor by the aig Charter: partie, &c. 
Malt have his: cemedy befoteuhe Admiral, which. Lord Admire! ſhall 
tyke fuch Order, 80. - Imour-Caſe a2 Bary It was, a Gharter-partie made 
beyond Sea. - 2, It: was for the- freighting of, a,Ship.. 3. For the 
_ imine mk rms ay ou wy that, 
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feridant is not; for jp be katb'done, bedidby. vertue- of g Letter of 
Attorney, and he did it in the name of another, and it is the AR of the 
other. C. 9. part 76. Combes Cale, If a man have power to-doan At by 
force of a Letter of Attorney, it ought to bedone in thename- of him, 
who gives the power. 3 fa. Dyer 132. If- Surveyors have pawer to 
- make Leaſes, it they make the Leaſes in their own names, it is not good; 
but they ought to be made in his name who giveth the power. 11 Eliz. 
Dyer 283 The Statute of R. 3. giveth powerto Ceſtuy quen/e to make 
Leaſes, and he makes a Letter of Attorney , the Attorney muſt make 
the Leaſes in the name of Ceſtuy que ſe , who hath the power by the 
Sratute. C 9. part 75. A Copyholder may ſurrender by Attorney, be- 
cauſe it is his own furrender, Ys. Perkins 196. 199. A. Feoffment 
with a -Letter of Attorney to the wife to make Livery, is good ; 
but then the wife muft make the Livery in the name of her husband. 
Secondly; rm this Caſe at Barr, the beginning and the proſecution 'of 
the Suit was altogether for the benefit of Afulibeck,, and ſo itappears 
by the Records of the Court, and no notice 15 there taken of the At- 
torney bur of the Maſter: L. 5. £.45. A Writ is directed to the Sheriff, 
and the Under-Sheriff makes a falſe retorn,the Sheriff ſhall be amerced; 
and not the Under-Sheriff, for the Law doth not take notice of him. 
7 Eliz., Dyer 239. The Cuſtomer bimſclf and not his Depurie, ſhall be 
charged. nd ſoin our Caſe Mulibeck being partie to the whole,ought 
to be accounted the partie proſecuting within the words of the Statutes, 
The Statute of 4 H. 7. cap, 27..is ſa as they purſue their claims with-- 
in five years; ſuch proſecuting or purtuing ought co be by the partie him- 
felf. C. 9. part 106. If one of -his own. head make.claim,, iris not good 
claim for to avoid the Fine, &c. The Statute of 16 2: :.cap. 5.. of 
Premunire makes againſt me; for there the Procurours, Councellors, 
Sollicitors, Abettors and Attorneys are named by the expreſs words of 
the Statute, and there is an expreſs proviſion againſt them : But in our 
Caſeit is not ſo; for if our Statute had intended to extend to Councel- 
lors, Attornies, &c. it would have expreſly named them. There are d1- 
vers exceptions which I take to the Verdict. Firſt, There is variance in- 
the place, betyixt the Declaration and the ſpecial Verdict ; for the De- 
claration layeth the Contra& to be made at D»nkrk in Eng/and,and the: 
ſpecial Verdi& finds it to be made at Pmunkirkextra partes tranſmarinas.. 
Secondly, The Declaration is to take in Mariners, and the ſpecial Ver- 
4 is-to take in Men. Thirdly the Declaration is, A Ship to be ptega»- 
red, and the VerdiAisto bem readineſs. Fourrhly, The Statuce af 
15 R.2. and 2 H. 4.gives the Aion by way of VVrit z and here it.isb 
Bill. 42 eAf. 11. There one was taken in Execution and eſcaped, and; 
there a Bill was exhibired for the eſcape : - and ir was holden hecaule the 
Starute of ef. 2. gave a Wrir of Debr , it, (hall not _be ext .by 
equity to/'aBiff of Debr.* Cors: 38. -4; and"Tom. 36, 37. TRE 
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390 The Chancellor of Gloucefter's Caſe. 
There the Judgment is given upon a Bill for an eſcape; but Mr P/owdey 
ſ2id thar'it ſepined to divers a hard Caſe. The Statwe of 1$ E1iz.-cap, 5. 
of Infi is in the negative, viz, That none ſhall be admitted or re- 
ceived to/purſue any perſon upon any penal Law , but by way of Infor- 
mation, or original Aion, and not otherwiſe. Mich. 29 &1;z. in 
Clarks Caſe it was reſolved , that the Statute of 18 Eliz. was a penal 
Law, and the partie muſt not be ſued by Bill, but as the Statute hath pre- 
ſcribed. 27 H. 6. 5.There upon Premwnire facias, it was adjudged good 
by Bill; but there the Aion was not directed ſo preciſely by the Sta- 
rute, viz. in what manner the partie ſhould proceed. There are no pre. 
ſidents that an Action of Debt hath been brought for purſuing in the 
Court of Admiralty, but in ſuch Caſe a Prohibition granted only : and 
for theſe cauſes he prayed Judgment for the Defendant. Obſerve Rea- 
- der, the Argument of Calthrope ; he doth not ſpeak to the point, where 
part of the thing or Contra is upon the Sea, and part upon the Land, 
as it was urged by e-Andrews who argued on the other ſide. The Caſe 
was adjourned. | 
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] T wascited to be adjudged , That if a man purchaſe the next Avoi- 
dance of a Church , with an intent co preſent his ſon , and afterwards 
he preſent him, that it is Sywo»y withia the Statate. 


: Paſch. 3 Caroli, in the Kings Bench. 


476. SurrToNn the Chancellor of Glou- 
cclter's Caſe. 


IN the Caſe of Sutton» who was Chancellor of Glowcefter , and put 

out of his place for inſufficiency in the Eccleſiaſtical Court, Trorman 

moved for a Prohibition to the Spiritual Court, and faid that the Biſhop 

had power to make his Chancellor, and be only hath the Examination 

of him, and the allowance of him, as it is in the Caſe of a Parſon who 

is preſented to the Biſhop, and ſaid,that if his pri ſhould-be after- 
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wards reexamined,it would be very perilous, Doddridg Juſtice, If an Office 


of 
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of Skill be granted to one for life who hath no skill eo execute the Of- 
fice, the grant is void, and he hath- no Frank-tenementin it, A Prohi- 
bition is for two cauſes : Firſt to give to us Juriſdiftion of that which 
doth belong unto us : And ſecon - Drugs a thing is done againſt the 
Law, and 1n breach of the Law , we uſe to grant a Prohibition. 
=, Juſtice, Brook, had a grant of the Office of a Herald at Arms for 
ife ; and the Earl did ſuſpend him from the execution of his 
Office, becauſe he was ignorant in his profeſſion, and full of Error con» 
trary to the Records : and it was-the opinion of the Juſtices , that be. 
cauſe he was ignorant in ſuch his Office of Skill, that he had no Free- 
hold in the Office, In the Principall Caſe, the Prohibition was denyed: 
And afterwards S#tto» was put out of his Office by Sentence in the $pi- 
ritual Court, for his.inſufficiency. 


es 


Paſch. 23 Caroli, in the Kings Bench. 
477. Symn's Cale. 


Wo men having ſpeech together of Zohn Symms and William 
Symms, one of them ſaid The Symmſes wake Half-crows peeces,and 
John Comms did carrie a ( loak-bag full of clippings. And whether the 
Aion would lie was the Queſtion, becauſe it was incertain in the per- 
ſon;For be did not ſay Theſe Symmſes, but T he Symmſes : Like unto the 
Caſe where one Farrer being ſlain , and certain perfons being Defen- 
dants-in the Star-Chumber , one having ſpeech of them , ſaid , Theſe 
Defendants did murder Farrer ; and it was adjudged that the Aion 
would not lie, for two cauſes : Fivſt becauſe the words (Theſe) was un- 
certain in the perſon: And ſecondly it was incertain in the thing; For it: 
might be that they had Authoricy to do it,as in Afils Caſe 1 3 Zac.in the 
Kings Bench,T hou haſt Coyned Gold, and art a Coyner of Gold Thirdly,z 
Cloakbag of clippings, that is alſo uncertain ; for it might be clippings 
of Wooll, or —_— ings; or it might be clippings -of Silver from the 
Goldſmith z For the Goldſmith that maketh Plate , . maketh clippings: 
And fourchly, It is not ſhewed any certain time when the words were: 


ſpoken : Aad for theſe cauſes it was adjudged that che. Action would 
not lie. 


Paſch, 
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A N Action of Debt was brought 'npon the Statnte of 2 E. 6. and 
the Plaintiff declared, That at the time of the Action brought, he 

was Parſon of Merrel, and that Weffun the Defendant did occupie fuch 
Lands, and ſowed them with corn. {mn 21 Fac. and that he did not ſet 
forth his Tythe-corn, &c. The Defendane pleaded in barr of the Attion; 
That 7. W. Prior of the Hoſpital of St Fohy of Feruſalem , was of the 
Order of Hoſpitalers, &c. and that he held the ſaid Lands free from 
the payment of Tythes, and that the Priory came by the Statute of 
32. H.8. to the King: By vertue of which Statute the King was ſei- 
{ed thereof, and that the ſame deſcended to Queen Elizabeth, who gran- 
ted the Lands unto Weſton to hold as amply as the late Prior held, and 
that he was ſeiſed of the Lands by vertue of that grant, Zr prapris 
manibus ſuis excolebat. Upon this Plea the Plaintiff did demurr in Law. 
Ny argued for the Planuff, There are three points in the Caſe. Firſt, If 
theſe Lands the poſſeſſions of the Hoſpitalers of St ?ohn,which they held 
in their own hands were difcharged of Tythes. Secondly , If there be 
any thing in-the Statute of 32 H, 8. by which the Purchafor of the 
King ſhould be Eppegns. Thirdly, Admitting that it ſhall be a dif- 
charge , if the Defendant hath well entitled bimfelf co ſuch diſcharpe 
or Priviledg. Firſt it is not within the Statute of 32 H. 8: cap.-r3. for 
that Statute did not extend tothe Order of Stohn. Secondly, the 
Statute of 31 H. 8. cap. 13+. doth not diſcharge any but what was 
then diſſolved. Thirdly, The Statute of 32 H. $ cap. 24. gives the pof 
ſeſſions of the Hoſpitalers of St Fo/ws to-the King, and not the Starute 
of 31 H.$.. Note that the ant did recite the branch- of the 
Statute of 31 H.8. cap 13. That as well the King, dis beirs 2nd fucce{- 
ſors , asall andevery fuch perfon and perſons their heirs and. A 
which have or hereafter ſhall have any Moraſterie, &c. or other Reli- 
gious or Eccleſiaſtical houſes or places ſhall hold, &e according to 
their Eſtates and Titles. diſcharged and -acquitted of the payment of 
Tythes, as freely and in as large and ample manner as the ſaid Abbots, 
&c, had or uſed : Alſo he recited the Statute of 32 H. 8. cap. 7. which 
EnaRsthat none ſhall pay Tythes, who by Law, Statute , or Priviledg 
ought to be diſcharged. The Statute of 31 H. $. recites that divers 
Abbies, &c, and other Religious and Eccleſiaſt'ca! houſes and places 
have been granted and givenup to the King : The Statute enaQs hes 
the 
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he King ſhall have in poſſeſſiorrfor ever all ſach late Monaſteries, &c. 
and other Religious houſesand places, 8&c. And alſo efaRs that the 
ſhal have not only the ſaid Monaſteries, 8c. bur alſo all other Mona! 
ſteries, &c, and all other Religious and Eccleſiaſtical houſes which -here- 
after ſhall happen to be diſſolved, ſuppreſſed, renounced, relinquiſhed, 
forfeited, given up, or by any other means come to the King ; and ſhall 
be deemed, adjudged , veſted by Authority of this preſent Parliament, 
inthe =_ aQual poſſeſſion and ſeifin of the King for ever , in the ſtate 
and condition they now be. 75. The Statute. And ſhall have all 
viledges, &c. in as ample manner and form as the late Abbots, &c. 
d, held or occupied, &c. The Queſtion then is Whether the men 
of the Hoſpital of St Zobx at Jeruſalem , are intended to be within the 
ſaid Statute of 31 H. 8. And I conceive that they are nor : It doth not 
appear in the pleading, that the Priory of St Joby was an Ecclefiaſtical 
Houſe, therefore it ought to have been averred. It is true, to- 
that ſuch a man hath entred into Religion, is intended that he is a per- 
ſon dead in Law, They were never Eccleſiaſtical, nor ſo accounted; they 
muſt be bo bh Religious and Eccleſiaſtical, who are within the Statute of 
31 H. 8. For the ſaid Statute doth not extend to Religious houſes unleſs 
they be Eccleſiaſtical, Tryal 99. proves that they were Religious, 
21 H. 5,7. And the Statute of Templers, 17 E. 2. do ſhew that they 
were Canonized (whichis) admitted unto a Rule of their own Law, 
and not that they were made Saints, or that they were Eccleſiaſtical, 
1 E,3.7. Nonability 4. They weredead perſons in Law. Feoffments 68. 
proves that they were religious;but whether they were Lay or Eccleſiaſti. 
cal,I have nor read. In the difference of Summons to Parliaments antothe 
Tempkers, the Summons is, V+bi4 mandam in fide & legeantius; but the 
Summons to a Spiritual Lord is, i» fide & eletione ; and fo was the Sum- 
mons to the Prier of St Fohns of Zernſalem, but that was becauſe he held 
in Frankalmoigs,but that doth nor prove him to be Eccleſiaſtical;for ficſt 
they exerciſed themſelyes in Arms, It was part of their Order, arms ſe 
exercere; and that is againſt the Rule of the Common Law, to meddle 
with blood. ' Secondly, They uſed no Impoſition of hands, but only a 
Robe, nor had they ſo much Ceremony as a Knighr of che Bath ; and 
yet the Knights of the Bath are not Eccleſiaſtical, So there is nothing 
in their Creation or Order , that makes them Eccleiiaſtical; For chey 
were Lay-Monks of-the Order of St Anthony.. The Jeſuites have Lay- 
Brethren, and not Eccleſiaſtical. 44: A. 9. There the Defendant piea« 
ded inbarr, That the Priot was a Lay-man, and fo not under any Rule; 
andiris there admitted that he wasa Lay-man, and yetthat he might be 
Prior, and bring the ARion in his own name, and not as Prior with bis 
rethren, which proves that the reſidue were dead perſons in Law, If 
chere de profeſſions alledged in one of the: Hoſpitals of 'StFabn of erm, 
falem , howſhall it be tryed ? By _ Country. -7ryal 997 Profeſſion 
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was alleaflged in'-tbe Plaintiff., who was a Knight of ihe Cndes « of -the 
-Templers ;” and it was commaried ta eertifieic; And the Biſhop could 
Hot toquire of is, becauſe the, Qrder of a Kaight Templer was exempt. 
4d by the Pope : But Tryal 98; there it. was certified by the Biſhop 
yet all ourhbooks are contrary; tot... 2 R. 3 1+ Sq profeſſia allegata ſis in 
guodam wiliti Santti Pohamns feruſalem,qua immediate ſub Pape ſun, 
non habere cus ſoribere peſunt, &c, 21 H. 7.7. Seldes 121. in his Hiſto- 
-ry. of Tythes, that they were accounged ng part of the Clergy , bur 
'meerly' Lay. With usthey were:accounted Lay, and therefore it is nar 
material what-they were accounted of; in other, places, ACalledg is a 
Lay Corpoeation: If they be diſſciſed, an Aſſiſe muſt be brought, The 
Statute of x. and 2. Philipand Maryis, That men might deviſe to fpiri- 
-rual Corporations, notwithſtanding the Statute de terris ad muanums mor- 
aa on porend. or any other Statute tothe contrary. Dyer 254. There 
a Devite was unco.4 Colledg and Grammar-Schaol, and holden a good 
Deviſe, becauſe che Statute of Philip and Aaxy onght to be favourably 
expounded, being for the benefic of the Corpazation. . I take another 
reaſon from the manner of payment of Tythes: Eccleſiaſtical perſons 
Payed Tythes; but no Tythes were paid by the Hoſpitalers of Bn 
of Zernſalens. The Statute of 27 H.8,diflolves Abbies,&c. buc 6c 
relate to any formerly given up, &c, and the reaſon was, becauſe they 
were but petty Abbies. The Statute of 31 H. 8. diſſolves none; hut re. 
cites that whereas divers bave given up, &c, or were to be given up, but 


ſhews no reaſon; for divers Ingpiſnions iſſuedorch to enquire of. their 
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Lands ;. but the Statute of 32 H. 8, doth not ſhew any fuch 'reaſons, 
but other reaſons; becauſe that Rodes was taken —_ they held 
of the Pope. Andif 'they were diſſolved by the Statute.of 33 H. 8; 
then what need a Statute the next year after, 4s. 32 H. 8. co. diſſolve 
the Corporation? By the Statute of 26 H. $. cap..3. the King hath the 
firſt Fruics and Tenths of all that ſhall be promoted to any Benefice or 
promatian ſpiritual, This doth not extend to Id wy of Ferw/alew; and 
therefore afterwards in the ſame Statute it is ted ,, That every oge 
which ſhall be elected , or by: 0ther- means opyoined to the Dignity of 
the Prior of St Fohns of Feryfa/em., ſhalt; before. their real and actual 
entrie into the Dignity or medling with the probes, ſatishe the King, &c, 
Now if they were intended in the words Spirienal prometion., it was in 
vain anew to enaRt forthem.. The At of 3a H.$. extends to Jreland, 
and ſo doth-not the Statute of 31, H.8. rhe Statute of . 31 H. 8. extends 
anly co Eccleſiaſticaland Religious ;. fo-they were not intended within 
the Statute of 31 H.$. Next, If they were.igtended within. the Sta- 
ere of' 3 1. H. 8. then the Statute of 32 H:-8, gives them abfolutely by 
name.to-the King : | The Statute of 3:4: H, $, gives notbing to the King, 
but thoſe thatare or were t9de given uſt, fon, ſuc dred G5, 0 
therwiſe given up; hut gives noching to the King: but by the bel of 
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ſdme othet AR, viz. forfeiture, furrender, or otherwiſe givenup. do, 
word ( Otherwiſe) never intended Diffolution by A& of Parkiam . 
forthat is paramoun: the particulars recited; The Statute of Malchvidy” 
£4p-30. #. Proviſum eft quod ji depredationes vel rapini aliqui fiant Abbe 
tibus, &c. vel alis Prelatis EcclefSaſticis, ec, That Statute never inter 
ded co extend to Biſhops, who are paramonnyr and ſuperior to Abbots : 
The word (atis ) will bear no ſuch ſenſe, to make the ſaperiot to Be in-* 
tended , when as the inferior is recited. The Statute of-1 3 Eljz. re 
cites, That no Colledg, Dean and Chapter, Parſons, Vicars, &e. ta 
make a new Leaſe,unleſs within a year of the end of the Leaſe in bei 
Now a Biſhop is ſuperior and above theſe particularly named, and may 
make concurrant Leaſes : fo here the word (Otherwiſe } doth not. itt-: 
tend that { Otherwiſe) to be by AR of Parliament , and to extetit to; 
greater then che parciculars recited. The Statute of 3 H.$. fay&rh , 
the Corporation ſhall be diſſolved and void ; but the Statute of 31 H:$*. 
doth not ſay that the Corporation ſhall be diffolved and road. The 
Statute of 32 H.$. ſayes that the Corporation and poſſeſſions ſhall he it 
the King/by vertue of that A& ; then not in the King by vertue of the 
AR of 31 H.8. AFeoffment in Fee is made unto the uſe of e4-It 
Tail, he hach the Uſe' by che Statute of Weſt. 2: cap. 1. Now whed the 
Scatute of 27 H. 8. cap. 10. came , he hath the poſſeſſion by force of 
that At, viz, of 27 H. 8. and not by force of the Statute of weſt. 2. 
IF the King be not in by the Statute of 31 H, 8. then heſhall not have 
every of the Priviledges which the A& of 31 H,8. giveth. C.2. parr, 
The Biſhop of Canterbaries Caſe, The Colledg of Maidſtone Was Re- 
yo, but nor Eccleſiaſtical; and it was adjudged that che Purchaſors 

the Lands of rhe ſaid Colledg were not diſcharged from the pay- 
ment of Tyches, becauſe the Colledg was not Eccleſiaſtical, but Reli- 
Sious ohly; and Religious and not Eccleſiaſtical, came not to the King 
by the Statute of 31 H. 8. 18 7acobs , in the Common Pleas , Wrights 
Caſe; The Priory of Herfiel4 being of ſmall value, viz. not having 
Lands of the value of 200/. per-a»nwnm was diffolved by the Statute of 
27 R.8. and the Lands were not Tythe-free in the hands of the Pur- 
chaſors, becauſe the Priory came not to the King by the Statute of 
; 1 H.$. and yet they were Tythe-free in the hands of the Prior him- 
elf. | 

The ſecond was apon the Statute of 32 H. $. The words are, That 
the King ſhall have all Rights, Intereſts and Priviledg, as it was in the, 


hands of the Abbots, Ptiors, &c. It is objeRed, To be free from pay- 

ment of Tythes is a Priviledg:1 anſwer, That neither Right, Intereſt, nor 

Priviledg do free him fro the payment of Tythes : Firſt, thereis no 

diſcharge of Tythes by the word (Intereſt ) inthe Statnce, for that is 

phin; Then the queſtion is , if the word Priveledg will diſcharge che 

Lands from the payment of Tythes ; and if that wort would ny 
. Eee 2 c 


—_ 
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ficed to have diſcharged the Tythe, what need was there of he' ſpecial 
Clauſe, to diſcharge Tythes > The Statute of 27 H.$.diſfolves Ghaun- 


tories, and there it 15-faid, That'the King ſhall haveandenjoy, &c. and 
ries all Pages are given-; ' then the Statute of 1 E 6, came, 


and gave all Chauntries to the King, and there the word (Ptiviledg) was 
not inthe AR; Jt by thoſe words the Lands were not diſcharged from 


the payment of Tythes : The Statute of 31H. 8.is, Conditions and: 
Rights of Entrie ; yet there was another Act mage t0:give Conditions 
to the King. Byt admit that the King himſelf be diſcharged , yethis 
Patentees are not dilcharged. The Priviledg was perſonal ,. and perſo- 
nal Priviledges are not transferrable. 35 H.6. 56. A Statute diſſolves 
the Templers, and gives the Lands co che Hoſpitalers to hold by the ſame 
ſervice as the Templers did, which was Frankalmoign ; yet the Grantee 
beld by Feal , for that Frankalmvign is a perſonal priviledg, and cannot 
be transferred by general words. The King {it's true) ſhall have the 
priviledg, for he is a priviledged perſon ; for of his goods he ſhall noc 
pay Lara, if he do notgrant them over : and the Grants prove, That 

eſs he had granted them, he ſhould have paid no Tythes. The Sta- 
tuteof 31 H, $. fayes, All Conditions which the Abbots, &c. have; yet 
untill the Statute of 32 H 8. no Purchaſor could rt3ke advantage on a 
Condition. Hz/. 44. Eliz. in the Common Pleas, Ret. 1994. Sparlings 
Caſe, The Purchaſors of Lands of the Hoſpital of St Zohns of Yrafa. 
lem, were not priviledged from .the payment of Tythes. Paſch. 8. 7a- 
cobi in the Common Pleas, Urry and Bowyers Caſe ,, InaProhibition it 
was holden by (ok and Nichols, That the Purchaſor of St Fohns of ?e- 
r»ſalem (ſhould pay Tythes.; but Finch and Warbwrton - cont. 
18 7acobi, in the Common Pleas, All the Judges but Warbrrox | held 
that the Purchaſor ſhould pay Tythes. 10 E/iz, Dyer , There it doth 
not appear whether they were of -the Order of Templers or Ciſter- 
tjans, 

The third point in this Caſe , The Defendant doth make no title to 
the Diſcharge, for he hath not averred that the Priory were Eccleſiaſti- 
cal perſons. If a man plead that A, is profeſſed, the Coprt cannot take 
gotice of it that heisa dead perſon in law ; But:if he faith that he was 
of ſuch an Order, he ought to fer forth of whatRule the Order is. Se- 
conidly, The manner of their diſcharge was, when they did Till and ſow 
their Lands, proprics. ſumpribus & manibus. If they grub up Roots, 
u_ —_ the Ls fir _ Tilla Foo if Ogle Hanpans fow - ory 

ney ſhall pay Tythes, fort the priviledg inreſpet t u 
not be idle ; unlek all theſe do OE hey hal pay.Tythes, vs=- 
plough, ſow,. reap, and carriethe Corn. Theſe: Priviledges are to be 
raken ſtritly , becauſe they are to defeat the Church , of her endow- 
ment; and therefore in this Caſe the Defendant doth not well entitle- 
kimſelf to the Diſcharge, unleſs he da ſhew.that he did occupie the Land 

: : or 
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for 'one whole year before, and that he did plow, ſow, and reap the 
corn ; But he ought for to have ſhewed, that ſuch time he plowed the 
Land, ſuch. a time he ſowed.it, and ſuch a time he reaped the corn ; 
Otherwiſe the Court will intend that another man'did plow and ſow the 

land, and that he only reapediit : For if Leſſee of the Hoſpital doch 
plow, the Land, and fow it, and afterwards doth ſurrender to the Prior 
ef the Hoſpital who reaps the ſame, he ſhall pay Tythe of the ſame, for 
the Priviledge was granted unto them who were Labourers. Aad the 
Defendant perhaps might have the Lands to halfs: that is to ſay, to 
have half the Corn growing upon the Lands. The pleading is nor good. 
When you plead two Bars, each Bar muſt ſtand of it ſelf, and the ſur- 
pluſage of che one Bar ſhall not help the defed of the other Bar. The 
word (Priviledge) inthe ARt of 32 H.x, doth not extend to Tythes : 
If ic doth, yerthe Purchaſor ſhall not bave the Priviledge. Dodderidge 
Juſtice, The Statute of 32 H.$. was made, becauſe that thoſe of S. Zohns 
of Feruſalem (aid, that they could not ſurrender their Hoſpital, becauſe 
they had a Supreme Head over them, viz. their great Maſter the 
Pope. 

Chemley Serjeame argued for Feſton the Defendant. The pleading 
was over-ruled to be good, the laſt day the Caſe was argued. We have 
well entitled our ſelves to the Diſcharge: For we have pleaded that 
we had the occupation of the Lands for one whole year ; and that 
Weſton the Defendant plowed, ſowed, and reaped the Corn upon the 
lands at his own coſts and charges ; And the Plaintiff hath not ſhewed 
that any other om ſowed, or reaped the ſame, Our title is by pre-- 
ſcription, which is confeſſed. This Society was: erected in the time of 
King Henry the 1. and itcontinued untill 32 H.8. 44 Elis.in Sparlings 
caſe, there were two reaſons of the Judgment, 1. There the Stature of 
31. H.$. was not found, and ſo the King was not entitled to rights and 
priviledges, and by conſequence ſo was not his Pattentee. 2. Ir did nor: 
appear. that the Councel of Lateran (15 Fohanns) did extend to theſe 
Orders, which was ſaid to have been created 17 E. 3. whereas indeed ir: 
was created in the time of Henry the 1. Regulariy this priviledge is 
not transferrable, for it is ratione Ordinis : As when the King makes a- 
Duke, and gives to him poſſeſſions, thoſe poſſeſſions annexed co the 
Dukedom are not transferrable over-but by ſpeciai At of Parliament, 
35 H.6.35. Moile, There if there had been ſpecial words in the At of 
Parliament, it had been Frankalmoigne. T his Priviledge is transferred to 
the King by the At of 32 H.8. and that Statute requires no aid of 
Regular or Eccleſiaſtical perſons. Secondly, the words are ſpecial, 44 
all other things of theirs. This Caſe oppoſeth nor the Biſhop of Canrer- 
bury's Caſe, C. 2 part; For that refers to the Stature of 1 E.6. which 
had. not ſo large words. The intent of an-Ac ſhall be taken largely and: 
beneficially to inlarge the Kings poſſeſſions ; . as thegran's of — | 

It; 
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ſhall be taken largely and beneficially for rhe King. There is a difference 
betwixt this Statute of 32 H.g, and the Statute of 27 H.8. The copy. 
lative words of the Statute of 27 H.8. are, To have all Rights and Intey. 
eſts, and Hereditaments. C.11. part 13. pro omnibus demands, &c, there 
the demand ſhall extend to Temporal demand ; ſo,All rights and Inter- 
eſt , and Inhericance, ſhall be conſtrued, All temporal rights; &e, 
But the Statute of 32 H.8$. is larger, viz. Of what name and nature 


vever. 

" if by the words of the Statute of 31 H. $. (Priviledger) =_ had 
been given to the King without eſpecial proviſion after made, what 
needed the ſpecial Clauſe after > was the ObjeRion which hath been 
made. I anſwer, The ſpecial Clauſe was neceflary : For in pleading 
otherwiſe he ought to have ſhewed whar Priviledge and Diſcharge it 
was in particular ; and ſo the Clauſe was added for the eaſe of pleading. 
C.9.part, The Abbot of Srrara Mercellos cale ; there it is ſaid, That if 
a man plead to have ſuch priviledges as ſuch a one had, he ought to ſhew 
in particular what thoſe priviledges were : But this proviſion in the 
Statute of 31 H.8. was made for the benefit of pleading. The Statute 
of 17 E.2. which gave the Tythes to the Hoſpitalers, gave them by che 
word of Priviledges, for they had their pofleſſions as it were by a new 
purchaſe. Cook, Entries 450, there the Caſe much differs from this + 
ſo then the general word(Priviledges)doth extend to Tyrhes, t4 H.8. 2. 
By a grant of All trees, Apple-trees will not paſs ; yet if it be of all crees 
CHjuecnngue peneris, natnre, nominis ant qualitats, then they will paſs. 
C.3-part 81 By grant of all goods, Apparel will not paſs. Here are ſpe- 
cial words inthe Statute, cajnſcangque nature, nominis, &c. Nomina [unt 
ſymbola rerum : And then call them what you will they are given to the 
King, and intended to be transferred to the King ; and fo there needs no 
ſpecial proviſion for the diſcharge of the Tyrhes ; For to ſay, that the 
Priory was of the Order of the Cifterrians, is ſufficient. 

Admit then that the King ſhall have the Tythes, as I have argued he 
ſhall ; chen his Pattentee ſhall have them, Ir is a real diſcharge in the 
King , and not a diſcharge in reſpec of his perſon only, Priviledges of 
diſcharge may be transferred as well as Priviiedges of profit. Then the 
queſtion further is, Whether they of S. Jobns of pou were Eccleſi- 
aſtical? They were Regular, as appearech by the Statute of 32 H.8. 
for that ſaith chat they ſhall be free from Obedience. Tris. $ Jacobs 
in the Common-Pleas, Bowyers caſe: Whore» (0k, Nichols, Warburton 
and Winch did agree that they were Eccleſiaſtical Prieſts. The Prior had 
Parſonages ; and nonecould have Parſonages bart Ecclefiaſtical perſons. 
3 E.3.11. They had Appropriations, which could not be unto Lay-men. 
22 E.4.42. There a Writ of Annuity was brought againſt the Prior of 
$. Johns of Feruſalem; and it was ruled there that he ought to be named 
Parſon, which proves that he was Eccleſiaſtical, 26 H.8.cap.t. there ic- 


is 
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is ſaid, That he ſhall pay Firſt-fruits as other Parſons ; which proves tha® 
he was Parſon, 42 E.3.22- there they are called Eccleſiaſtical. 35 H 6- 
56. they were ſeiſed in che right of the Church. Linwood 15b.2. cap. 47+ 
de Judicits That they were Eccleſiaſtical. It was objeted, that Knight- 
hood cannot be given ro Eccleliaſtical perſons ; and they were Knights. 
Popham once Chief Juſtice of this Court ſaid, That he had ſeen a Com- 
million direfted unto a Biſhop to Knight all the Parſons within his Dio- 
ceſe ; and that was the cauſe that they were called Sir Fobn, Sir Thomas; 
and fo they continued to be called untill the Reignof Queen Elizabeth. 
Zones and Dodderidge Juſtices, They were Eccleſiaſtical perſons, although 
they were divided from the juriſdiction of the Biſhop. The Caſe was 
adjourned to be further argued, 


—— 


_— 


Paſch. 3 Caroli, in the Kings Bench. 
479. Lancrtr and Storx's Caſe. 
N an Ejeftione firme, the Plaintiff declared of an Ejectment 26 Marti 


23 7acobi, contra pacem difti Domini Regis nunc : which could not be, 
becaule King ZFames dyed the 27 of March, and ſo it was not contra 
pacem Carols Regis. 8 H.4.21. An Appeal of Mabeim was brought ; 
and the Plaintiff declared, That he meyhemed in che timg of the King 
that now is ; and the Writ did ſuppoſe the ſame to be in the time of 
King R. 2. And for that cauſe it was adjudged, 2xod zibil capiat per 


Breve. 
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480. MurTLE and Dor's Cale. x 


Ebt was brought upon a Bond ; aud the Plaintiff in his Declaration 
D doth not fay, bic im (mio prolar. It was holden by the Court, That 
akthough ir be in the eleftion of the Defendant to- demand Oper of it, 
yet the Plaintiff ought'to ſhew ir. The Judgment alſo was entred, Cox- 
ceſſum eſt ; whereas it ought to have been, [dro conſiderarumeſt. And 
for theſe cauſes the Judgment was reverſed : So was it adjudged alſo the 

fame Term in this Court, in PBarrer and Fhecler's Cale. 
Yd Þ 
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Paſch. 3 Caroli, in the Kings Bench. 


481, Serjeant Hosxin's Cale. 


E was Indicted for not paving of the Kings high-way in the County 
H&% Middleſex in S. Johns ftreet, ante tenement ſua: And in the 
Indi&ment it was not ſhewed, How he came chargeable to pay the ſame; 
Nor was it ſhewed that he was ſeifed of any houſe there, northat he 
dwelt there, nor was it averred that he had any Tenement there. The 
opinion of the Court was, that the Indi&ment was incertain ; for it 
might be that his Leflee dwelt in the houſe, and ſo the Leſſee ought o 
have repaired it, and alſo mended the high-way. And for theſe Incer- 
tainties the Inditment was quaſhed. 


P aſch. 3 Careli, in the K ings Bench. 
482. Sanson and GaTerieLv's Caſe.” 


| Th was brought to reverſe a Judgment given in the Court of Virge 
in an Action uponthe Caſe ; where the original Proceſs fwir a Som- 
mons, whereas it ought to have beenan Attachment, 


Paſch. 3 Careli, in the Kings Bench, 


483. Hexx and $Tus's Cale. 


{N an Ation of Detinue, the Plaintiff did declare upon the-Bailment 
of a Cloak of the value of 10], to the Defendant to be ſafely kept, and 
£0 be redelivered unto him upon requeſt : .And ſhewed, That he did 
. requeſt the Defendant to redeliver it, and that yet he. doth detain it to 
his damage, &c. The Defendant juſtified the Detainer by reaſon of a 
Forain Attachment in Loydex : And ſaid, That Londoy is an ancient 
City ; and that-there is a Cuſtom in LZowdox &c. That if any one be 
indebted unto another , that if he will enter his ſuit or plaint into the 
Counter 
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Counter of the Sheriff of Lo»dox, that a Precept ſhall be awarded unto 
a Sergeant at Mace to ſummon the Defendant ; and if he retorn N5hbil” 
viz, that he hath nothing within the — which he may be ſummon- 
ed, and Non eft inventws ; Afid if he be ſolemnly called at the nexe 
Court, and makes default, that then if he can ſhew that the Defendant 
hath goods in the hands of one within the Liberty of the City, that the 
faid goods ſhall be atrached : And if the Defendant make default at four 
Court-dayes, being ſolemnly called, that then if the Plaintiff will ſwear 
his Debt, and put in Bail for the goods, viz. That if the Debt be dif. 
prong within ogg year and a day, or the Judgment be reverſed, That 
he ſhall have Judgment for the ſaid goods. And he ſhewed, That he 
entred his plaint againſt the now Plaintiff in che Counter of #/00dſtreex 
for the Debt of 20!. and that a Precept was awarded to a Sergeant at 
Mace to ſummon Þim ; And becauſe he had not any thing by which he 
could be ſummoned, he ſhewed that the now Plaintiff had goods in his 
the Defendants hands, which were attached in his hands : And that he 
ſware his Debt, and put in bail for the goods, and had Judgment there- 
upon. Upon which Plea the Plaintiff did demur in Law. 

Ward argued for the Plaintiff. There are four Reaſons of the De- 
murrer. 1. He ſets forth, That . S. did levy a plaint againſt the now 
Plaintiff for the Debt of 20!. but doth not ſer forth expreſly that he did 
owe him 20'. And he ought to have ſet down how the Debe grew due ; 
for that is traverſable by the Plaintiff, and now hee cannot traverſe ir, 
C. 10. part 77. The generall Countin an ARtion upon the Caſe, © #04 
cxm indebitarm fait in ſuch a ſumme, Sper ſe Aſſnwmpſit, without ſhew- 
ing the Cauſe of the Debt is inſufficient. 5 H. 7. 1. Treſpaſs was 
brought for taking of a Chain of Gold ; The Defendant ſaid, That the 
Plaintiff before the treſpaſs ſuppoſed did Licenſe him to take the ſame 
Chain, and to retain it untill he paid him 200 Marks, which he oughtto 
pay him. Keble took Exception, becauſe the Detendant did not alledge 
for what cauſethe 200 Marks was due, which Cauſe the Plaintiff might 
traverſe:ro which Brian acc*. 9 £.4.41. Treſpaſs for taking a Bagg with 
Money ; the Defendant ſaid, That che Plaintiff was indedted unto him 
in a certain Summ, and delivered unto him the Bagg of Money in fatis- 
faction, Littleton, The plea is not good, for he ought to ſhew how he 
was indebted unto him. Old Entries 155,156, there in a Forraign At- 
tachment the certainty of the Debt was expreſſed and averred. 2. He 
pleads a Cuſtom, and doth not proſecute his Caſe according to Cuſtom. 
The Cuſtom is, T hat if the Sergeant retorn,that he hath nothing within 
the City whereby he may be ſummoned ; And Nox eft inventws. And 
at the next Court day he be folemnly demanded, and make default,&c. 
And he ſaith, That becauſe he had nothing by-which he could bee ſum- 
moned; but dgth not ſay, That the Officer did return that he had nor 
any thing whereby to be ſummoned, =_ on he was not to be found, 
F nor 
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; not'Ubth he plead or ſay, That at the next Court day/he was folemnly 
denidnded.” !Dyr 196.6."where this Caſe of Forraqgn Attachment was 
There the © uſtom is ſer forth; viz. That che Debrought to be attirmed 
by the Oath of the party in Curia Guildhall; and this was pleaded to be 
in (aria Vicecomit in Compatatotio. Alſo he doth not averr, That he 
Had found pledges according tothe Cuſtom , aftd: therefore the plea is 
inſufficietit, becanſe he hath not purſued'che Cuſtom. 3. He ſhewerk 
that the$00ds were attached it the Defendants hands, but he doth not 
ſhew that it was within the Liberty of the Gity and irc might be out of 
the liberty of the City,and all the Preſidents are infra Sons ec. 
And the Plea of every perſon ſhall be taken ſtrongeſt againſt che Plez. 
der, And he oughtto have ſhewed that it was within che Liberty of the 
City, beeatſe it rs a peculiar Juriſdiction. 34 E.3. breve 789. Debt was 
brouphtin the Common Pleas; the Defendant ſaid, That the Plaintiff 
had a Bill for the ſame Debt depending in the Exchequer; and demanded 
Judgment of theWrit, &- #0n-afecatury: for it doth not appear by the Plea 
that the Plaintiff or Defendant were-priviledged 1n the Exchequer, and 
then by the Statute-of "Ar#t5cmli ſuper Charras, cap 4. it is provided, That 
no Common plea ſha!l 'be holden in the Exchequer. 4 E.4 36.4. In 
treſpaſs for Impriſonment , the Defendant doth juſtifie, &c. there he 
ought ro ſhew that the Tower of Londoy hath priviledges &c. For where 
a man will take advantage of a -particular Priviledge and Liberty , he 
ought to ſhew that he was within the Priviledge or Liberty, Afie.2 (ar. 
Willis was Indited before the Juſtices of A orthawpron for frequenting 
of a Bawdy-houſe in Northamptos ; and the Indictment was quaſhed, 
for it might be within Norrhampron , and yet out of the Liberties and 
Juriſdicuon of Northampron, 4. He doth not ſhew in his Plea that his 
Debt was a due Debt : and it was pleaded in Dyer 196. that it was a 
due Debt, vi. Entries 155,156, It is riot enough to ſwear his Debt, but 

he muſt ſwear his Debt to be a due Debt. 

Stone for the Defendant. 1. I agree, thatif the Aftion had been 
brought in that Court to recover a Debt, then he ought to ſer forth 
how it became due * but here he pleads to bar him, and not to recover, 
and fo the Debt is not traverſable.  5- H.7 1. there Brian took the Ex- 
ception; but rwo Judges are againſt him,becauſe' he brought not Debt, 
but another Aion for the Chain, 9 £.4.41.1t is good by AMoilr, with- 
out ſhewing the Debt, becauſe it is by way of excuſe. 39 H. 6.9. is 
ruled in the point : there the Attachment is in his own hands; there 
the other pleaded there was n6 debt : It is there ruled, tha- the debt is 
not traverſable ; for'if there be no debr, then he ſhall have reſtitution 
m Londen upon tle pledges. It was objected, That he is to ſwear his 
debt to be a true debt. 1 anſwer, It ought to be ſo intended; and 
then if he lay a Cuſtom to ſwear The Debt, and we ſay we have ſworn 
our Debt, then we bave purſued/the Cuſtom. 3:1tewas objected, that ir 

At LT-4 is 
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is not ſhewed where the goods were, whether within the juriſdiction of 
the City. 4 £.4.36. there the place came not in queſtion :_ But.in our 
Caſe we lay , That the Cuſtom is, that ghe goods muſt be in Londox. 
Ol4 Entries, 155,156. there it is not alleadged that the goods were 
within the City of Londox at the time of the Artachment_ If a Precept 
be awarded to the Otticer, who retorns that he hath not any thing with- 
m the City ; and upon the allegation of the Plumiff that ſuch a, one 
hath goods of the Defendant in-his hands,was the ObjeRion, I anfwer, 
If we have not proceeded well, yet the Proceſs is well enough ; for 
here is a Judgment againſt him in Londex': then 16 long as the'Judgy 
ment is in force againſt him, -be cannot have the:gaods 21 E.# 24; 
It is a Rule, Thata ſtranger unto:a plainc ſhall nor. be received*to /alv 
leadge diſcontinuance in the proceſs : | So the Sheriff ſhall not excuſe 
himſelf upon an Eſcape, that there was Error in the Judgment, -nor- a 
privy ſhall not cake advantage of it. Ognels Caſe Tri. 31 Eliz.-there 
lies no procels of (apias by the Law apon a Recogniſance, but Ex 
tent, or Levar: facias :\ Yet there a Capias was awarded ; and'F the 
patty taken eſcape, the Sheriff ſha}l rlor-rake advantage of the Erromovy 

ocels, So 1 delire Judgment for the Defendant. And he took rt 

xception to the Declaration: In Detinue, if. the Declaration be 'ge- 
nera), it is good, (/c.) Licet ſepixs requiſitms, &v. Bur here he ſhews 
that he delivered the Cloak to be redel vered upon Requeſt, and he 
doth not ſhew any particular Requeſt, but fayes generally Licer ſepirs 
requifitus. Ward, There is a difference betwixt Detinue, and Ation 
upon the Caſe; For in an 4 ion upon the Caſe he ought to ſhew a par- 
ticular Requeſt, 26 H, 6. If I bail goods to redeliver upon requeſt, 
yet I may leiſe them without requeſt. Dodderiage Juſtice, The reſeiſure 
of the goods is a Requeſt inlaw, a Requeſt wicha witneſs, a Requeſt 
with effet ; and untill Requeſt, he hath juſt cauſe to keep them. 7 ones 
Juſtice, In Debt and Detinue the very bringing of the Action and de- 
mand of the Writisa demand and requeſt : And if he appear at the firſt 
Summons, then he excuſes himſelf, otherwiſe he ſhall be ſubje to da- 
mages'- br the Requeſt onghrnot to be fo preciſely atleadged. But 
if 4 collateral thing be to be'done upon Requef}, 'thete to ſay ep; ve- 
qguifittes, is not ſuthcient. So if I fell a horſe for to', to be paid upon 
Requeſt, there-the Requeſt muſt be preciſely laid, for itis parcel of the 
ContreR + Andin Action upon the Cafe, and upon Debe, vou.muſt la 
a Requeſt. Dodderidge Juſtice, The Requeſt is no' part of the Debt. ; 
forthe Debt-is preſentiy due; bur if I make. the Requeſt to be part of 
the Conte#%, there it is otherwiſe : As if I deliver goods to redeſiver to 
me, there needeth no preciſe Requeſt : bur if it be to redeliveraupon Re- 
queſt there che Requeſt ought ro be alleadged, for there the Requeſt is 
part ofche Contract. The Caſe was adjourned till the next Term, 


Fit 2 © | 2 Piaſch, 
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Paſch. 3 Caroli, in the Kings Bench. 


434 More and Carter's Cale, 


N an Action upon the Caſe upon an Aſſumpſit, it was moved in ar- 

reſt of Judgment, That che Plaintiff declares that he was poſſeſſed 
of certain Goods ( v;z. ſuch, &c.) at London, And that in confide- 
ration of two ſhillings, That the Defendant at London did promiſe to 
carfie the ſaid Goods aboard ſuch a Ship , if the Plaintiff would deli. 
verthe Goods to him; And he — ns that he did deliver the Goods 
fo him , and that he had not carried them aboard. He ſhewed that he 
was polſleſſed of the Goods, but did not ſhew when or where he deli- 
yered the ſaid Goods to the Defendant z but faid only deliberavit, &c. 
And then the Law faith that they were not delivered. ores Juſtice, 
The ſame is but matter of Inducement to the promiſe , and ought not 
to be ſhewed ſo preciſely. 


bo — OL—_—_—— 


Paſch. 2 Caroli, inthe Kings Bench. 
435. Fxrer and Dew s Cafe. 


D E py being ſued, prayed his Priviledg, becauſe he isa Commoner 
in Exeter Colledg in Oxford, and brought Letters under the Seal 
of the Chancellor of Oxford, certifying their Priviledg : and he certifies 
that Dew is a Commoner , as appeareth by the Certificate of Door 
Prideanx, Recor of the ſaid Colleds, Whereas he ought to certifie 
that he is a Commoner upon his own knowledg, and not upon the Cer- 
tificate of another. But afterwards Certificate was made of his own 
knowledg, and then it was allowed as good. The Declaration.came in 
Hill. 2 Carols. The Certificate bore date in the Vacatien, and he prayed 
his Privitedg this Eaſter Term.. After Imparlence he comes too late 
to pray his Priviledg : The Certificate is not, that at the time of the Afti- 
en brought he was a Commoner. in Exeter Colledg , but that now he 
is a Commoner. And the Certificate bears date after the Action. 
brought ; He ought to have ſaid that at the time of the Action brought, 
and now he isa Commoner in Exeter Colledg. The Priviledg was al- 
lowed per Cariam. Trin.. 


T anfield'and Hiron's Caſe. 


Trin. 21 Jacobi, inthe Kings Beach. 
456+ TanrlEiD and Hiron's Caſe. 


fo Plaintiff brought an Afton upon the Caſe againſt the Defen- 
dant, for delivering of a ſcandalous Writing co the Prince, and in 
his Declaration he ſer forth what place he held in the Commonwealth, 
and that the Defendant ſeeking ro extenuate' and draw the love and fa- 
vour of the King, Prince, and Subjects from him, did complain that the 
Plaintiff did much _ the Inhabitants of Ache! T xe in the Coun- 
ty of Oxford, and that he did cauſe Meerftones to be digged up, which 
might be a cauſe of great contention amongſt the Inhabitants of T xe. 
The Plaintiffe denyed the oppreſſion alledged __ him ; and the 
Defendant did juſtifie, and faid that 7. S. being ſeiſed of the Mannor of 
T #e, did demiſe certain Lands, parcel thereof unto 7. F. for eighty years; 
who madea Leaſe of the ſame at Will; and afterwards 7. S. did Enfeoff 
T a»fleld the Plaintiff of the ſaid Mannor, to whom the Tenants did at- 
torn Tenants: And the Defendant ſhewed , That time our of mind, 
the Inhabitants of the Town of. T*e had Common-in the Waſte of the 
aid Mannor , and that a great part of the ſaid Mannor was incloſed 
and the Meerſtones removed ( but doth not ſhew- by whom: ) And 
ſhewed that the Lands incloſed, out of which: the Inhabitants had 
their Common.. And ſaid, That there were divers other Grievances 
to the Inhabitants of Te, (but did not ſhew by whom they were, 
nor what they were) and ſhewed , that ata: Parliament the Defendanc 
did deliver ſucha- Writing to the Prince, as one of the Peers of Parha- 
ment, ſuppoſing that the grievances were ſer upon the Inhabitants by the 
Plaintiff, by reaſon the Plaintiff occupied the Lands ſo incloſed; and for 
Reformation thereof, that hedelivered che Writing to the Prince Ab/que 
hoc, that he did deliver it in any other manner. And upon: this Plea in: 
Barr, T a»fie/d the Plaintiff. did demurr in Law. 

Noy for the Plaintiff ſaid, That the Defendant complains of wrong, 
and doth not ſhew = wrong to be done by Tanfie/d the Plaintiff; It is 
a grievous ſcandal to eliver this Writing; for it is a ſcandalous Writing; 
and no Petition: for therein he doth not defire any Reformation , bur 
complains generally. Betwixt fohn Friſel and the Biſhop of Norwich, 
The Caſe touched in 21. E. 3. was,. That Fri{c/ brought a Prohibition to 

thi 
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the Biſhop, and the Biſhop excommunicated him for the delivering of 
it unto him ; The Biſhop was fined: And there it is ſaid, A5 Reverence 
is due to the King, ſo it is due to his Miniſters. Our Action is broughe 
at the Common Law, and not upon the Statute of R. 2, de [candalis 
magnatum. M.18 E. 3. Rot. 162, Thomas Badgrook tent a Letter to 
Ferris, one of the Kings Councet , the effet of which was , That $Scor 
Chief Juſtice of the Kings Bench, and his Companions of the ſame 
Bench, would not do a vain thing at the Command of the King; yet 
becauſe he ſent fach a Letter to the Kings. Councel , although he ſpake 
n0 ill, yet becauſe it might incenſe che King againſt the Judges , he was 
puniſhed , for it might be a means to make the King againſt his Judges, 
We are to (ce here, if the Defendant bath made any good Juſtification; 
Tf there were no wrong, then' there was no caufe to complain. - Second- 
ly, 1f he had demeaned himſelf as he. ought, he ought to have had the 
wrong. it there were any)reformed,andthat he did not do.11 H.4.5 H.7. 
A voice of Fame isa good cauſe for to. Arreſt a man of Felony ; bu 
then ſome Felony oughc to; be committed. 7 H.:4. 35. A certain per- 
ſon came'and faid to one , that there were. certain Oxen ſtsln, and that 
he did ſuſpe&t ſuch a one who he arreſted upon the fuſpition - It is a 
good cauſe of Juſtification if any Oxen were ſtoin ; but if no Fellony 
was committed, if one be arreſted upon ſuſpicion that he hath com- 
mitted Fellony, itis not-good : If; Fellony be done, then 4 good” cauſe 
roſuſpet him ; but if no Fellony be done, nor he knoweth nor hearech 
of any Fellony committed, there is no cauſe for to ſuſpet that the par- 
tie hath committed Fellony ; but there ought to be ſuſpition that the 
partic hath committed ſuch a particular Fellony : * Where Fellony is 
committed certainly , gne may be arreſted upon ſuſpition, - but unleſs a 
Fellony be committed, he cannot. be arreſted : For where no Fellony is 
committed at all , he ſhallnot be drawn to a Tryal'to clear himfelf of 
the ſuſpicion; butif a Fellony be certainly commicted , and he be ar- 
teſted upon the ſuſpition , there he being forced to anſwer to the Fello- 
ny,he may clear and purge himſelf of the infamy uponhis tryal, and (© 
the infamy is not permanent, asin cafe when noFellony is commitred; 
for there he may bring bis Aion upon the Caſe, '*Here he ſaith thar 
parcel of the Waſte is inclofed. and doth nor ſhew whar parcel, fo as no 
certain iſſue can be taken upon it. Aſoor and Hawkins Caſe in an Ejefti- 
one firme, It was alledged that he entred into parcel of the Land, and 
the Land was alledged to lie in two ſeveral Towns; and it-was not good, 
becauſe no certain iſſue could be thereupon © He ſaith the ſame' was in- 
cloſed , but doth not ſhew by whom it was incloſed, 4z. whether by 
the Feotfor, or Tanfield the Feoffee : he complains of many grievances, 
_ doth not ſhew what they are, and he ought not to be his own 
Judge. | 


Secondly, 
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Serondly, He hath not demeaned himſelf as he ovght; for he hath noe 
deſired in the Letter any Reformation , but only he complains of the 
oppreſſion of Tarfieid: He ought to have direted the Writing unto 
the Parliament, and he dire&ted the ſame unto the Prince by name ; In 
the Letcer he doth flot ſhew that Taxfie/4 the Plaincift did oppreſs, but 
chat the Plaintiff was an oppreſſor, but he doth not ſhew in what thing. 
The Caſe was adjourned. | 


Trin. 21 Jacobi in the Kings Bench. 


437. ScoT's Cale. 


Roboruns & levalium hominuns is omitted in the Certificate of an In- 

di&tmentby the Clark of the Seſſions : Cxris, If it had been in 
Treſpaſs , the omiſſion of the ſaid words had vitiated the Inditment ; 
butnotin Caſe of Felony. Pere the reaſon. 


Trin. 21 Iacobi, in the Kings Bench. 
Jetrater, M. 19 Fac. Rot. 322. 
488. Caroucxand Hayne's Caſe, 


N a Writ of Error the Record is removed out of the Common Pleas: - 

The Defendant pleads i» nullo eſt Erratum, and a Demurrer is joyned; 
and the .Defendant afterwards alledgeth Diminution of the Original, 
7 E. 4.25. The Aſſignement of Errors is in lieu of the Declaration, 
4 E 4. Error 44. After that in »»llo eft erratum is pleaded, the Defen- 
dant ſhall not alledg Diminution ; for they are agreed before, that that. 
is the Record, The Writ of Error was general, and did not fhew when 
kj the 
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the Judgment was, when the Ejeftment was, what the Lands were z and 
nothing is certain inthe Writ of Error, but the perſons and the Aion : 
He ſhall not be concluded by the general retorn of the Recard by the 
Chief Judg of the Common Pleas, Fitz. 25. a.'C. 6. Entr. 231. The 
Record was removed, and a Scire facias awarded ex recorde; and Dimi- 
nution was alledped for omitting of certain words; yet the Retorn 
there was of the Record, & omnia ea tangentia. Dyer 330. The Court 
certifie that the partie was not eſſoigned; there then cannot beany Cer- 
tificate of the Chief Juſtice to the contrary. The Principal Caſe was , 
An Original bore date in 7#»e 18 7acobs, and another Original in Sep- 
tember 18 Jacobi, and both were retornable S. Afich. And the Treſpaſs 
was done after the firſt Original ſued forth , and before the later , and 
both the Writs are in Coart : The queſtion was , upon which of the 
Originals the Judges ſhould judge. 4 E. 4.26,27,28. Thereit is hol- 
den thatthe Judges ought not to ſuppoſe any Error. 22 F. 4. 45; Error 
was brought to reverſe a Judgment in a Writ of Dower, And the Er- 
ror affigned was, That there was not. any Iſſue joyned ; but becauſe 
there was ſufficient matter upon which the _ mighe give their ver- 
 diR, therefore the Judgment was affirmed : forthe Judgment was not 


given upon the verdidt. Paſch. 25 H. 8. Ro. 25. Plot and his wife a- 
oainſt Treventryin a Writ of Error, after the Record removed, Dimi- 
nution of the Original was alledged ; and there it was pretended that 
the Judgment was given upon another Original, and one of the \4n 4 


nals was before, and the other after the Judgment ; and there the Ju 
ment was reverſed, becauſe it cannot appear to the contrary but that the 
Judgment was given upon the later Original.77z.18 7acobs, Rox.1613. 
Bowen and 7ones's Caſe, In an ARtion upon the Caſe broughtupon 4/- 
ſumpſir, Error aſſigned was, becauſe that no place was limited where the 
payment ſhould be made : The Original was, That the promiſe was in 
conſideration that the Plaintiff did lend to the Defendant ſo much , he 
at London did promiſe to pay the ſame to him again ; There were two 
Originals which bore date the ſame day, Judgment was in that Caſe fos 
the Plaintiff : And the Defendant brought a Writ of Error, and al- 
—_— Diminution of the Original, then the other Original was certi- 
fied ; The Defendant in the Writ of Error ſaid , That the Original up- 
on which the Recoverie was grounded, was an Original which had a 
place certain; The Judges did affirm the ſame to be the true Original 
which did maintain the Judgment , and agree with the proceedings, 0- 
therwife great miſchief would follow. George Crook, contrarie, and re. 
cited the Caſe, viz. Hayns brought a Writ of Error againſt Croxch, and 
the Writ of Error is to reverſea Record upon a Judgment which was 
iven in the Common Pleas ; The Original which is certified , bears 
Trin. 18 Jacobi; and the Ejeft;one firme is brought Trin, 18 rag 
or 


n 
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for an Ejetment which is made in September following; and now 
- upon this Errour aſſigned , the partie had a Certiorars to remove 
the Record upon which you alledge Diminution : For you fay, 
That che Originall upon which the Judgment was given, bore date 
in September 18. Jacobi, which was after the EjeAment, The 
bodie of the Record is Tix. 18. Contrary to this Record , you 
ſay that there was an Origiaall Mich. 18 7acobs, and fo that is 
contrary to the Record. Error 2. upon the Record, The Or- 
ginall is not part of the Record ; but you ought to aſſigne Er- 
rour in' that which is alledged in Diminution; 6 H. 7. 4 Fitz.21 4. 
To alledge any thing againſt a Record,js void : T he EjeRment was 
after the Originall which warrants the Record , and it was after 
the Action brought. They alledge that the Originall was not truely 
certified, and that then after an 7wpazlance, an Originall Writ| is 
made to Warrant the Ation, ones and Bowens Caſe before ci- 
ted, There a vitious Originall was certified , and then upon the 
Complaint of the Defendant , the true Originall was certified ; 
both were e at the ſame day: 

And in the Caſe before cited of Plote and Treventris, The Ori- 

inall which was firſt certified did not bear date accgrding to the 
Record which was certified: But in our Caſe the laſt Originall 
doth not agree with the Record, but the firſt: Butin the Caſe of 
Plote the Judgement was reverſed for another Error- The Di- 
mination when it ſtands with the Record ſhall be allowed, but 
whenit differs from the Record, then ic ſhall not be atlowed. 

The Eje&ment was layed after the firſt Originall purchaſed, 
which agrees with the Record, and after the Aion brought. 
ron nota, It was adjuorned till another Terme, viz. Ach. 21. 

acobz. | 


gro ' Cammers Caſe. 
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Trin, 21. Zacobi in the Kings Bench. 
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i #3ge ,  Somnrr's Cale. 


He Caſe was between Sommers and Afary his Wife Plaintiffs, 
/ ''who Traverſed an Office found' after the death of one Ro- 
berts :- The parties were at Iflue upon. one paint in the Traverſe ; 
and it- was found apdinft' the: -King..: ''Headen Serjeant moved : 
The-Othee finds] That Roberys "dyed: feifed of: two: Acres in; Soc. 
cage, and fourfoot of Lands n is Capite : . (which was alled. 
Roberts had/by Encroachment.) . Sommers and his Wife plea» 
ed, That Roberts in his life-time 'did enfeaffe them .of one. of 
the Acres, eAb/que hoc that that Acre!:did- diſcend,” Andi for 
the other Acre \they pleaded: and {entitled themfelvesby the: Will 
of Roberts, Abſque hor, that: Roberts was ſeiſed thereof, That I 
take tobe an inſufficient Traverle. | 
Firſt, it'is found by the- Oifice, , That Reberrs dyed ſeiled, and 
that the ſame diſcended to-fous —_— -and-Qoe of the Paugh- 
ters is the Wife of Sommers © Ant beerankl:; his Wake travceſe:the 
0 and: confefſe: that the Atteſtor diddieied , iAb/qar hac: that 
the fame diſcended:' T he Travers is repugnant init felf, for if he 
did Deviſe-it, then uritill "Entry by the Deviſee 'it doth diſcend-: 
but if they- had pleade&the'Deride only,,and Entry by force thereof, 
it might have been a good Traverſe. The Office ftindes that it did 
diſcend to four Daughters, and the Wife of Sommers is one of the 
four Daughters, and he and his Wife Traverſe the diſcent, and 
that is not good, for one cannot Traverſe that which makes a 
Title to himſelf. 37 Aff. 1. The Rule there put is; That a Man 
cannot Traverſe the Othice by which he is intitled ; but in point of 
Tenure he may Traverſe it : wherewith agrees Sramford Prerogat. 
61, & 62. 42 Aſſ. 23. One came and Traverſed an Office, and 
thereby itappeared that Two thexe had occaſion to Traverſe it, and 
it was holden that, they- all ought to joyne in the Traverſe. 
Finch Recorder of London, contr?. The Otfice found generally, 
That Roberts had four Daughters, and had two Acres and four 
Foot of Lands, and that the ſame diſcended to four Daughters - 


Sommers and his Wife Traverſe the Othce , and plead, That as to 
one 


Sommers (Cafe, 4u 
one ; ap uy 2 made a Feoffment thereof unto them; 4b/que ho# 
| that he died ſeifed thereof. 2. That. Roberrs deviſed the other 
Acre to thein A5/que hoc that the ſame did djicend:s E1liz.Dyer 2217 
Z5ſoops Caſe, There it is reſolved; That a:Deviſe doth prevent :g: 
Remnttec- and then by conſequent,-it ſhall prevent 'a 'Diſcer? 
49 E. 3,16. Therea Deviſedid preveut an Eſcheat << the King. « 
Asto the four Foot (gained by Encroachment) which 1s hole! 
of the King i» Capite, They traverſe 4b/q*e hoc that Roberts was: 
ſeiſed thereof ; 1 agree that where their Title is: joymt; there all! 
muſt Traverſe; butin. our Caſe we Traverſt for our ſelves, amd: 
any any thing co be due tothe three other Siſters: 1 71) 
he four Foot of Walte, was part of the Marinor of Bayhaly: 
and the Yemire facias was out of that Mannor, andthe Towns where 
the other lands lay. 9 E. 4. A.difleiſes B. of a Mannor, and A. 
ſevers the-Demeaſnes from the Services : Now B. ſhall demand 
the Mannor as in Truth it now is : Henden contre, It is no part 
of the Mannor of Bayhall, for it is encreached out of it ; chere- 
fore the Yenire facias ought not to be of the Mannor of Bayhal. 
The Jury finde that he had encroached four Foot Ex vaſto Ma- 
meris, &c. Doaderige Juſtice, the encroachment doth not make it 
to be no parcetFoft cle Mannor, Ley chief Juſtice, it is-not 
layed tobe a Diſſeiſin, but an Encroachment, and therefore it is 
not ſa ſtrong as a Diſſeiſin with a Diſcent , but in Right it be- 
longs to the Mannor : Tenant in Tail makes a Feoffttient: to the uſe 
of himfelf, and devifeth the Lands to 4. the Deviſe doth pre- 
vent the Remitter. ** Ede 2g oa rent cy 
Haughton juſtice the Diſcentis Traverfed*:' The'Father diet 
feifed; and hath iſſue two Sons; and: rhat rhe'Lands diſcended' 
ro him”; the other may fay, That the Land is borough Eng- 
fiſh, and that' the Lands diſcend unto him 4b/4#e hee that they 
diſtended ro the Eldeſk, . ; ith a ons 
' Dodieridge Juſfire ; Regularly, you hall nor Traverſe the" Di. 
ſtent bur by rbe dying ſeifed”; but. in' this'CafE ir” oughe*to'be of 
neceſfiry Cen in caſe of a Deviſe,, the Traverſe muſt be' of the 
Diſcent ; for hete they cannot traverſe the dying ſeiſcd ,. for 
if hey traverſe the dying, ferſed,, theti they overthrow their ,own 
Title, /e. the Deviſe; buthete in'Caſe of a, Wilt, the pargie Maj 
traverſe the Diſcent ; fortix cannot faythat it is crive, that the Lands 
did difcend; and tharbe-Deviſediir, &c. The" Heir: catinot” traverſe 
that which entitles trim by Diſcert; bat here his Ticle is by the 
Devife, andmot as heir. por Ancorter, che Devi. riot of the 


four Poor; for iFreconfethe o ing iſed of. the fout;Foog which 
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zm FPayne-and Colledge's (aſe, 
was bolden ja Capite, then we ſhould overthrow our own Deviſe, 
The O tfice finds that he died ſeiſed of the whole, and therefore of 
the four foot. He being never ſeiſed , we traverſe the 'dying ſeiſed 
thereof, and we deny that he ever had it; fo the Traverſe is good 
without making of us any Title unto it, forwe defire not to have it. 
Dodderidge Juſtice, If a man deviſeth co his heir, itis a void Deviſe; 
for the diſcent ſhall bepreferred : Bur if one hath Iſſue four daugh- 
ters; and he deviſeth to one. of them ,” it is good for the whole 
Land ſo deviſed to her ; and-no parc of the Land fo deviſed ſhall 
difcend to the other ; the Lands being holden ia Socage. ' Ley Chief 
Juſtice and the-whole Court did agree , That they mightdeny and 
traverſe the four Foot, if the Anceſtor had no Title unto it ; and 
Judgment was given accordingly againſt che King, q#9d nota; 
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A NAgreement was made between. Payne and Colledg , That if 

'A. Payne ( being Chirergjion ) did:Cure Colledg of a great Diſ- 
eaſe, viz. A Nol me tangere, That then he ſhould have 10/{- and 
thatif he did not cure-him, That then for his pains and endeavours, 
Colledg would give him 57. In an Aion upon the Caſe brought 
by Payne, he doth not ſhey in his Declaration in what place he uled 
his endeavour and Induſtry : And there is a difference where che 
' Plaintiff is todoany thing of Skill and Induſtry , for there he may 
do the fame at ſeveral times, and in ſeveral places; and fo this 
Caſe differs: frem the Caſes in our books. 1.5 H. 6. eAccord: 1. 
15CX riots point, There the Defendant pleaded an Accord, 
Thar if the Defendant. by his Induſtry, &c- And exception was ta- 
ken earn) nar not ſhew a place. 3 E. 4. 1. Debt brought. 
by a Servant,and declares that he was reteined by the predeceſſor of 


the Defendanc, &c. and that he had performed his Service, &c. It 
was moved in Arreſt of Judgment, and Exeeption taken as in our 
Caſe, becauſe he did not ſkew where he did the Service, for that is 
ifſuable : and Dexly there ſaid, That he need not ſhew the place, be- 
cauſe ps, it in ſeveral places, . Bridgeman Serjeant contra- 

had been upon « Collateral maurer , ir had been 


tie, If the 


PRE 
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good enough ; but here the iſſue is taken upon an endeavour and 
you ought to alleadg a place for the tryal of it. Doddeyidos Ju- 
ſice, The Jury was from che place where the Agreement was made 
the verdict will not make good the Declaration, alchough the Fury 
have found the whole matter of fa ; for it doth not appear to oo 
Fhat that was the Jury which could try his endeavour, The C.le 
of 3 E. 4. of the Servant was to ſerve him ſeaven years, and i 
he need not ſhew any place where he did his Service , bur only that 
he obeyed his Maſter in his Service for the ſeaven years : If the 
Plaintiff in this Caſe had ſhewed but any one place of doing, his 
endeayour in'it, had been ſufficient ; but here fe ſhewech no place 
atall : And therefore Judgment was given, That Querens nibil Ca 
« prat per Billam, | 


em. 


Tri. 21 Jacobi, in the Kings Bench. 
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i N 'an Action of Treſpaſs for cuttingdown: of Trees in Odiham 
Park in Hampſvire , It was found by ſpecial Verdict, That King 
Henry the eighth was ſeiſed'of the Mannor and Park of 041:ham, 
And by his Letters Patents 33 of his Rog , did grant unto Genny 
the Otfice of Stewardſhip of the ſaid Mannor , and the Othce of 
Parkerſhjp of the ſaid Park, with reaſonable Herbage ; and by the 
ſame Letcers Patents did grant unto him the Mannor of Odihanm cun 
pertinacis, and 100. Loadsof Wood, excepting the Park, the Deer, 
and the Wood , for fifty years, if he ſhould ſo long live. Then 
they found , That after chat Genny did ſurrender and reſtore the 
Letters Patents in the Chancery to be cancelled, and that in crutch 
they were cancelled,and thatthe,ſaid Surrender was made to the in- 
tent to make a new Leaſe thereof unto Pawlet ; and that. this Leaſe 
of 33 H.8. being ſarrendred, That King Hexry the 8. «Anno 35. 
of his Reign, reciting the Letters Patents made to Genny to be dau 
ted anno 32 H. 8. (whereas in truth they were dated 33 H. 8.) antl 
that they were ſurrendred , and that the intent of the Surrender 
wasto make a new Leaſe to Pawlet ; Did grantthe ſame to Pam 
tet , as before they were granted to Genny , excepting as aſhes 
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They further found, That King Philip and Queen Mary, 5 & 6 
of their Reigns, being ſeiſed of the ſaid Manbtor and Park 5» jnre 
Coroxs, reciting that Hexry the 8. ano 36 of his Reign had granted 
into Paxlet as before, (omitting the Provs/o which was for 50 years 
if be ſhould ſo long live) and the Exceptions before; And reciting 
that thoſe Letters-Patents were ſurrendred es 5xtentione to make 2 
new Leaſe in forma ſequente. They in conſideration of good ſervice 
and 2001, paid did grant the Office as before, and by thoſe Letrers- 
Patents did grant Herbage generally ( whereas the firſt Pateat was 
reaſonable Herbage) And by theſe Legters-Patents did grant to him 
the Mannor cam pertinacizs ( except the grand trees aud woods in 
the Park) and Felons goods which were granted by the firſt Let. 
ters Patents for 50 years: And here was a Rent reſerved ; and a 
Proviſo that for doing of Waſte that the Letters-Patents ſhould be 
be void : And there was no ſuch Proviſo in the firſt Letters- 
Patents. 

27 Eliz. Queen Elizabeth reciting the Letters-Patents of 5 & 6 
Phil. & Mary verbatim and truly, did grant the Parkerſhip unto 
Secretary Walſngham, and Leaſed the Mannar unto him with the 
Appurtenances, with power to take roo loads of wood,” Excepting 
the Deer, Habendum from the end of the Leaſe to Pawler either 
by furrender or forfeiture for 213 years rendring rent, and for 
not payment a Re-entry. Walſingham granted the ſame to H. who 
granted to the ſame to Moor and others Defendants. King Fames 
axxo 1. of his Reign granted the ſaid Mannor, and the Qthees of 
Stewardſhip and Parkerſhip all by one. Letters-Patents to the Lord 
Zoxch, who thereupon entred, Afcore centred. upon him and cuc 
rs 2 Trees ; and the Lord Zoxch brought the ARtion of 

reſpaſs. 

Sir Henry Yelverton argued for the Plaintiff, and faid, 1. The 
Leaſe made unto. Paxzit 36 H.8, isa void Leaſe in Law, 2. The 
ſecond Leaſe unto Pawler-made by King Philip and/Queen. Mary 
5 &6. is alſo voidin Law. 3, Lhe.Leaſe made by Queen El;z4- 
beth to Walſingham, anno 27 of her-Reiga, is-alſo vojd;in Law. And 
thatthe Leaſe made by King Zumes is good in Law ; and the Achon 
of Treſpaſs brought by him will well lie. The firſt Leaſe is void; 
For it 15 granted upon.a falſe ſuggeſtion made dy Genny, ſcil. a 
ſuppoſed Surrender::'Far the Leak which be did. DES did not 
bear date 32. but 33 H.8. and the Surrender ta.che King was falſe; 
for the Leaſe ſuppoſed to. he ſurrendred: by. Genyy beererh date 3 2 
H.$. whereas there was no ſuch Leaſe.made.to Gezxy : And there- 
fore both being the ſuggeſtians of the party, the King was deeenef n 

| | or 
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For what Leaſe Gexzy had, the King could not know but by the 
ſuggeſtion of Genny ; ard upon his information the King was 
conterited ro accept of a Surrender , which was but a ſhew of a 
Surrender. The King could not know with what Genny treated 
him, bur by his Information ; and in both the King was deceived : 
For - was not the Kings intent to charge the lands but with one 
Leaſe. 

(* 6. part, The Lord Shandee's Caſe ; The reaſon of the 
Judgment there proves our Caſe: For there all which grew by the 
Information of the party was true, and then the King made a wrong 
Colletion thereupon ; but that which he colleted was not upon 
the Information of the party. And there it was agreed, That if in 
any partthe party had miſ-informed the King, that the whole had 
been void, Dyey 352. Leſſee for 6- years of the Queen made 
Leaſe for 8 years ; The 60 years expire; the Aſſignee doth ſur- 
render unto the Queen his Leaſe for 80 years, ea intentione that 
the Queen ſhall make unto bim a- new Leaſe for 20 years. The 
Queen reciting that the ſaid 'Leffee did ſurrender a Leaſe for 80 
years, did grant to him a Leaſe for '20 years: The Leaſe for 20 
years was adjudged void; For he did ſurrender no Leaſe unto 
the Queen. And there Dyer ſaid, That it is all one where the 
Conſideration is falſe, and where the Information is falſe ; there, 
and here is but a ſhew of a ſurrender, And ir was not the Queens 
incentto paſs. more thewſhe'rook by the Surrender.” Henry the 8; 
recites, That, Genny bath furrendred 'up the Patent which bore 
date 32 H. 8. And there' was not any ſuch- Patent. Genny £1g+ 
geſted that he had given' up the Patent, dated 32 H. 3. when 
he had not any ſuch Patent. So'the King was deceived in the ſug. 


10N. 

A difference hath been taken betwixr Conſideration and Infor» 
mation: Here the Conſideration was Service, and Two hundred 
pounds paid; Aud it was objected, That he took here by the 
Conſideration, and not by force of the Information. But | fay 
that the Information was the ground upon” whiek-the' Patent was 
made ; For it!was not the Kings intent ro charge the lands with 
wo leaſes. ("2 part 17. there it is cited; That 'in a Pareht of 
King Henry the 7. four Letters, wiz; HR.F.H. of the firſt words 
were lcft ouc,” intending afterwards propt:r honortns to! be ſet ont 
with gold ; but. the great Seal was pat co the Parent,” leaving ont 
the ſaid four letters ; and yet the Patent was adjudged good being 
referred to the Inrollment, Privy-ſeal &c, For thereby ic appeareth 
that it was the grant of the King. - 
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If Queen Elizabeth recite, That whereas her Father made ſuch 
a Leaſe, and doth not recite it by the name of Henry the 8. her 
Father, it is good enough, if Henry the 8. made ſuch a Leaſe: 
But in ſuch cale, if Henry the 7. made the Leaſe, then the Leaſe of 
the Queen bad not been good, for that ſhe miſtook her Anceſtor, 
for Henry the 7. was' her Grandfather, 10H. 7. 20, 20 H, q. 
7,8. The Kings Patent may be without Date ; for he may reſort 
to the Inrolment and Privy-Seal, and fo help it : But in ſuch 
caſe if he doth ſurmiſe a falſe Date, the ſame makes the Patent 
void. 21 E.4.45. Miſrecital of the year of the Reign of the King 
will make void a Patent : And in our Caſe, by the miſrecital 
of the year of the King there is a year gained. 

It was objeted, That it ſhall be helped by the Statute of 
34 H. 8, which helps Mif-recital , and Non-recital : But in our 
caſe it is not a Miſ-recital : For Miſ-recital is when part of that 
which is recited is true, and part falſe ; but Non-recital is, when 
nothing at all is recited. But in our Caſe, itis a falſe Recital of 
the ſubjeR in the thing which is ſurrendred ; Genny ſurrendred 
nothing, and the King took nothing, 

Trin. 9 Jacobi, Roper and Roden's Caſes. Henry the 8. reciting 
by his Grant, That where he had a Reverſion expeRtant upon a 
Demiſe made unto A. whereas in truth it -was made unto N- 
He granted the Reverſion unto Roden. It was adjudged , That 
that recital was not helped by the Statute of 34 H. 8. for that 
the King had not any ſuch Reverſion. 19 7acobs, Tucker and 
Carr's Caſe was adjudged-upon the ſame point. Doddingron's 
Caſe, C. 2. part, There a general Grant is not helped by the 
Statute of 34 H, 8, In our Caſe here is a miſtaking of the thing 
it ſelf : If he had recited the ſame to be 33 H. 8, and then 
had miſtaken any thing in it, it had been helped by the Sta- 
tute of 34 H.8$. | 

Dyer 195. Kemp was Nonſuit, ( there 32 H. 8. -was miſtaken 
for 33 H.8.) There the Surrender was of a Patent bearing date 
32 H.$. whereas in truth it bore date 33 H. 8. And there it is 
adjudged, Thar the Patent of 32 'H., 8 cannot be the Patent of 
33 H. 8. by which the Office was granted to him : And there- 
fore it was adjudged void, notwithſtanding the AR of 34 H.8. 
and other Statutes of Miſrecital. So in our Caſe 33 H.8. is miſ- 
taken, anditis 32, whereas in truth it was 33 H,S$. 
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The ſecond Point then is, If the Leaſe of 36. H. 8. be 
void, then of neceſlity the Leaſe of 5.8& 6. Philip and CM;- 
ry is void, for therein is falſity of three things. 1. The 
chin reciced is the cuſtody of the Park, with reaſonable 
Herbage, and the Patentee would have nothing bur pr«- 
m#iſſa, and he truſts the King to give that; and he takes 
from the Queen Herbage ( leaving out reaſonable ) and fo 
hee takes more then was intended him , and theretore hee 
hath deceived the Queen; and if you are to have reaſon- 
able Herbage ; the King may put one to be Overſeer , 
that you have that which is fitting and reaſonable, and 
the Queen may agiſter Cartel there ; but in our Caſe the 
Queen can neither Yet any Overſeer, nor can ſhe agilt 
Catrel there. Dyer 285. 2. H.8. Killoway 159. He who 
hath reaſonable Herbage cannot incloſe , but hee which 
hath Herbage may incloſe. Then foraſmuch as here the Pa- 
rent is larger then it was before , /ci/. that which was ſur- 
rendred, the Patent is void; for the Queen Grants more 
then ſhe took by the ſurrender : For hee did ſurrender ea 
intentione , that the Queen ſhould regrant him premiſſa ; 
and by this new Grant he hath more. 2. He recites, 
That hee had a Leaſe for fifty years abſolutely , whereas it 
was' determinable upon death ; and the Queen grants the 
ſame for fifty years abſolutely, and that was by reaſon of his 
falſe Suggeſtion. It may be objected, That the Queen is not 
deceived, for the limitation for life is not annexed to the 
Habendum. 20. Eliz. in the Kings Bench, Hun:s Caſe; The 
Queen made a Leaſe to m_ at a day to come, and af- 
terwards the Queen by the ſuggeſtion of the party, and for 
the ſurrender of the preſent Leaſe, did make a new Leaſe 
unto the party ; it was adjudged, That the new Leaſe was 
void. So here, the Queen was deceived in the quality of 

the Leaſe. 9. E. 4-12. Baggots Caſe; The King reciting 

that Baggot was born in Normandy (whereas in truth he was 
born in France) made him a Denizen ; and the Patent, 
notwithſtanding this falſe recital of the party, was adjudged 

o0d, for the intent was to make him a Denizen : Thar 

Caſe was objected againſt me. But put the Caſe a little fur- 

ther, and it is otherwiſe ; for if at that time Edward the 

fourth had had Wars with France, then the Patent had been 
void, for it was not the Kings intent to prote&t a man who 


was an Enemy, and to nouriſh him in hisown boſom. If 
Hhh the 
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the Queen had made the new Leaſe to begin after the firſt fif- 
ty years, then it had been void. C.1. par: the ReQtor of (he- 
dingtou's Caſe ; It is not the years, but the dedth of the Pa- 
tentee which determins the Leaſe.C.2.pert 72.In a Deed there 
is not any proper place where the Proviſo ſhall be inſerted, 
then if it come in any place, ſo as it doth not {ean upon a Co- 
venant, itis a good condition. 35.E/iz. betwixt Throgmorion 
and Sir Aoile Finch. Queen Mary made a Leaſe unto Throg- 
morton for 21 years, and in the end of the Leaſe there is a 
Proviſo, That the Leaſe ſhall ceaſe if the Rent be behind, 
Popham Chief Juſtice ſaid , That Throg morton hath ſuch a 
Leaſe which is abſolute, but ſhortned by limitation in the end 
of the Leaſe ; and he might plead it generally and abſolutely, 
That thoſe who will take advantage of the Provifo, ought 
to ſhew where the Proviſo comes in another: clauſe. $0 
here Pawlct ſhonld have informed the Queen of the Pro- 
viſo , for hee truſts the 2Zueen, and the 2ueen truſts him. 
The third Falfity is, It is pretended, That the Park of 0- 
dibam doth paſſe with the Manor ; for the Manor is grant- 
ed by King Philip and Queen Mary, cum. pertinentits ; and it 
is found by the Jury that the Park is parcel of the Manor. He 
hath deceived and miſ-informed the Lueen ; for in the Leaſe 
which he ſurrendred, the Park is excepted, and now he would 
ſteal it in by the general words, cm perrinentice. If the Park 
doth not paſſe, then the Defendants are Treſpaſſors to the 
Plaintiffe ; and if the Manor doth not paſſe , then they are 
Treſpaſſors ; ſo as they are in a Dilemma, This Park (admit 
the Manor paſſeth) doth not paſſe : for Lueen Mary,ſhortly 
_ after, made Pawl/er a Marqueſs, and then ſhe granted unto 
him by Letters Patents. The cuſtody of the Park, and the 
Intereſt of the Park cannot ſtand together in one _ 
-and he cannot be the Suecens Parker, when as it is his own 
Park. C.$. part 117. The beſt Expoſitor of Letters Patents,are 
the Letters Patents themſelves, joyning one part of the Let- 
ters Patents with the other. And here in one clauſe the cuſto= 
die of the Park is granted by expreſs name ; and the general 
words, viz. Grant of the Manor cm perrinentics doth not 
convey it. There is a difference betwixt the Cuſtody of a 
Park, and the Intereſt of the Park. In Com.399. If a Parker 
be atrainted and pardoned, hee loſeth not his Park, but hee 
may be a Parker notwithſtanding ſuch Attainder ; but if the 
Owner of a Park be attainted and pardoned, he loſeth 4" 
Park ; 
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Park ; a Parker is a matter of ſervice, and cannot be forfei- 
ted ; but an Intereſt may. 10, H. 7. 6. The Keeper ſhall 
render account for the Hawks, for it is parcel of the pro- 
firs of the Park; but Leſſee for years of a Park ſhall not 
render account, for them : So there is a difference betwixc 
the Intereſt in a Park, and a Parkerſhip. 12. H. 8. 1. Leſſee 
for years of a Park ſuffereth the Pale to fall down or 
decay, Waſte lieth ; but if a Parker ſuffereth the Pale to de- 
cay, he can onely loſe his Office. Dyer 51. The Owner 
of a Park may diſpark ir, but he who hath only the Her- 
bage of it, cannot. A man hath the cuſtody of a houſe, 
and afterwards he becomes the Owner ofthe houſe ; his cu- 
ſtodie therein ceaſeth. There are four Miſchiefs in our 
Caſe: 1. By expreſling himſelfe to be Parker , hee ex- 
cludes himſelfe from_ being Owner. 2. The Keeper is Ac- 
countable, but Leſſee qt we is not. 3. If he be only 
Keeper of it, then the Lueen might diſpark : but it he 
were Leſſee, the Syeen could not. 4. Where he is Keep- 
er, all will reſt upon account, as well the Deer which 
hee findes there when hee became Keeper, as thoſe 
which came after. But that makes the Sh in doubr, 
whether the Exception ſhould extend to the Deer ; then 
whether to thoſe Deer which came after: 

The third Point was concerning W ALSINGH AM's 
Leaſe; It is of the Manor, and (»/trdiam Parci, Firſt, 
This Leaſe hath one of the wounds of the former Leaſes: 
for the Parkerſhip is' granted expreſly. _—_— The leaſes 
before being wil then this Leaſe muſt needs be void alſo. 
Thirdly, This Leaſe is to rake effe&t upon the end, Surrender, 
or Forfeiture of the Leaſe to P aw/er, which was made 5. & 6. 
Philip and Mary, and that leaſe had not any 4s 
and therefore was void; and ſo the three limitations, End, 
Surrender, or Forfeiture cannot happen. Dyer 1997, 198. 
From the death of the Father the leaſe which is made to the 
Son ſhall begin, the Father being dead, ir is a void leaſe to 
the Son. C.6. part 25. Enumeration of particular times, if 
it do not happen within the particular, then it ſhall never 
begin: Ando it is of this leaſe to Walſingham in our Caſe. 
Note, it was ſaid by Sir Henry Yelver tor, That it was the 0- 

inion of the Judges in this Caſe, That he had but the cuſto- 
y of the Park, and not the intereſt of the Park ; for by the 


acceptance of the cuſtody of a Park, when he hath a leaſe of 
H hh 2 the 
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the Park it ſelfe before, it is a ſurrender of his leaſe. Da- 
venport argued for the Defendant Aſore. The queſtion which 
is made ofthe leaſe of 27. Eliz. reſts upon the leaſe made to 
Genny 33. H.8. which was determined upon the ſurrender of 
the leſſee. 2. Itreſts upon the leaſe made to Pawler.36.H.8. 
- which was for fifty years, determinable by two Proviſoes ; 
the one for not payment of a ſum in groſs. 3. It reſts upon 
the leaſe made to Pawlet. 5 & 6. Ph.& M. for 5oyears from 
Mich. laſt pait, upon the death of Pawler, or commirting of 
Waſte. The leaſe of 27. £1iz. is a leaſe in reverſion for 31 
years, to begin after the ſurrender, forfeiture or expiration of 
the leaſe made 4 & 5 Ph, & M.to Pawler. Exception is ta- 
ken to the leaſe 36.H 8. becauſe it hath two fallities; the firſt, 
Becauſe it mi{-recites the leaſe of 33 H.8. reciting the ſame to 
bedated 32 H.8. whereas in truth it was dated 33 H. 8. and 
that varies the term of years,and that leaſe is not good at che 
common law, nor as they objected,is it helped by the Statute 
of 34. H.8. of Miſ-recitalls. Secondly, Becauſe it isupon 
a falſe mr of the Patentee, and therefore it is void. 
It was alſo obezected, That the leaſe of 5 & 6 Philip and M- 
7y was void for two cauſes; firit, Becauſe that thay recites 
the leaſe of 36. H. 8. to bee for fifty years, without the 
Proviſo of determination by the death of Paw/ert. 2. The 
King is deceived in his Grant; for they obje&ted, Thar it 
was recited to be ſurrendred e4 intentione to regrant ea- 
dem premiſſa ; and there are other things granted which were 
not ſurrendred ; They ſay, That the Leafe is faid to be of the 
Parkerſhip, and not of the Park ; for that doth not paſſe 
by the generall words cam pertinentis ; for by expreſle 
words the Parkerſhip is granted , and then not the Park 
it ſelfe. The Leaſe of 33. H.$. was truly ſurrendred ; But 
the King reciting that the Patent bearing date 32. H. 8. was 
ſurrendred in confideration of ſervice, did grant the office 
of Parkerſhip, &c. And i»/zper the Manor for fifty years, 
&c. The queſtion is, If this miſrecitall be helped by the 
Common Lay : if it be not, then if the Statute of 34. H. 8. 
doth help ic > The Leaſe which was miſ-recited was not in 
eſſe; and there is a difference when the Leaſe which is re- 
cited, is not 1n eſſe, but determined ; and when former Lea- 
fes are recited, as Leaſes in «[. There are three things in 
which miſrecitall is materiall, and doth vitiate the Patent. 
t."Miſrecitail of the Tenant to whom the Leaſe was made, 
or 
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or of the Tenant which was laſt poſſeſſed. 2. Miſrecitall of the 
thing demiſed. 3. Of the Eftate in eſſe, and the Limitation. If 
in ſuch caſe of miſrecitall, there be not a Non ob/tante, then the 
Patent is void at the Common Law, (4. part 35. The King by 
the Law ought to be truely informed of eſtates ine, and alſo 
of his Rents and Revenue; But by the Common Law, if the 
former Leaſes be recited to be determined, (and in truth , they 
are,) and the new grant is upon another conſideration , then it 
is not materiall, if they be muſrecited ; for that it is not any part 
of the conſideration. Vide 38. H. 6.37. Darby. If the miſrecitall 
be in any _ not materiall , which need not to be recited : 
and no part of the conſideration of the new Leaſe, then it ſhall not 
make void the Patent ; for that the miſrecitall was not of any 
thing materiall. 1f the miſrecitall be of a thing determined, and 
the ſecond Patent depend thereupon , then the ſecond Patent is 
void; for if the King recite a Leaſe made to 7. $. which is de- 
termined,and demiſe renementa preditt ſic ut prefertur;and in truth 
the Leaſe recited was made to 7. D. the ſecond Leaſe is void : 
38. H. 8. Br. Patents 101. The King Tenant in taile makes a 
Leaſe for life, the ſucceſſour King may make a new Leaſe with- 
out recitall, and if he do miſrecite the leaſe which is determined, 
it is not materiall. If our Leaſe ſhould be void at the Common 
Law, yet it is helped by the Statute of 34. H. 8. cap. 21. by 
expreſle words, the ſame exrends to all Leaſes, with, or with- 
out conſideration, notwithſtanding miſrecitall, or non-recitall ; 
yet all miſrecitals are not helped by that Statute : if the miſ- 
recitall be of Leaſes, which are not the guide of the ſecond Pa- 
tent, and need not to be recited, ſuch miſrecitall is helped 
by the Statute. But if the former Patent begetteth the later , 
then the Statute doth not extend unto it, tor then the laſt is void, 
for that the King is deceived, and not by reaſon of the miſ- 
recitall. Dyer 194. 195. The Caſe there is dire&t to prove our 
Caſe; for there the recitall was of the grant of an Office, 33. H.8. 
whereas it was dated, 32.H.8. Er qria omnia,cc.And there was not 
any ſurrender, for in truth it was not ſurrendred to the Maſter of the 
Rolls, who died before it wasentred : There it is reſolved, That ir 
is not helped by the Statute of Zueen Mary : for in that AR 
there is an expreſſe clauſe, that it extend not to the grant of an 
Office, (as in the Caſe of Dicy it was) and then it was left at the 
Common Law, and the 2ueen was deceived, becauſe the furren- 
der was not good The detec of the ſecond Patent was, That it 


was .not in the Crown by the ſurrender, but if it had been well 
ſurren- 
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ſurrendred, the miſrecitall had been helped by the Statute- of 34. 
H.$8. for it was the miſrecitall of the year, that the Patent bore 
date. C.2. part, Doddingrons Caſe, Dyer 129. upon the Statute of 
34. H.8. The miſrecitall of the Town is not helped ; for it 
doth- not appear unto the Court what Land was intended to be 
gragged : Bur if che thing had been certainly and particularly na- 
med, ſo as it nught appear to the Court what Land was intended 
to paſſe; then the miſ-recitall of the Town had been helped by 
the Stacure of 34. H.8. Athing granted generally with reterence 
ro a miſrecited Patent, is not helped by the At of 34. H. 8. But 
when the thing grantedis particularized with reference to a thing 
which is derermined in a miſrecited Patent, then the Statute of 
34.8. will help it; but in our Caſe, the miſrecitall is of a thin 

which needed not to be recited. The ſecond ObjeRion which 
hath been made, is, That the King is deceived, by reaſon of 
the falſe ſuggeſtion: And then the Letters Patents made by 
reaſon thereof are void. I anſwer, That if the falſe Sug- 
geſtion tenderh to the detriment of the Crowne, and to the 
apparant prejudice of the King, then the Letters Patents 
may bee avoided: Burt where the Suggeſtion is of a thing 
not materiall, and doth not tend either to the deceit of 
the Crowne, or to the Kings prejudice, neither in his pro- 
fit, nor his Inheritance, there it ſhall not make void the 
Letters Patents. Dyer 352. Where an Abbot Leſſee for 
ſixty years of the Sheen made a Leaſe for eighty yeares ; the 
ſixty years expired, the Leſſee for eighty years ſurrendred to 
the Crown, and in conſideration of that Surrender, to have 
a new Leaſe; there the ſecond Patent was void, for the Kin 

was deceived in the reall conſideration. And Dyer there fad 
That it was but the Suggeſtion of the party, and the Collei- 
on of the 2ueen. C.5. part 93.94. Where Leſſee for yeares 
of the wy. did afligne part of his Terme and Land to ano- 
ther, and then ſurrendred, the ſurrender there was the confiderati- 
on; andthat was not good. If the recital be made of a thing which 
needeth not to be recited, and the Patent is made upon another con- 
ſideration;there the miſrecital ſhall nor hurc it, C.1. part 41. where 
Hewry the ſeventh, refiting cn poſt Oc. virtute cnus, CFC the e- 
ſtate is rerited, as determined ; the Reverſion ſhall paſſe, for the 
King was certified of the eſtate: And in our Caſeit is determined. 
Where the fallitie of the ſuggeſtion is not in deccit, nor to 
the prejudice of the King ; If che thing miſrecited .be not ma- 
teriall, it ſhall not make void the Parent. C.10. part 110. Le- 
g8res 


* 
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gater Caſe, Vue quidem &c. the falſe ſuggeſtion ſhall make 
void the Patent ; for the King did not intend to abate his Revenue. 
Fitz. Nat. Brev. Grants 58. Fallitie of Tenure of the King ſhall 
make void the Kings Licence: For the falfitie of ſuggeſtion 
which came from the party, did tend to the prejudice of the King 
in his Tenure. C. 10. patt 110. Lnuod quidem manibus Cc. ratione 
Eſcheate F. It ſhall make yoid the grant by this ſuggeſtion of 
the party Which doch prejudice the King in his title. But where 
the Suggeſtion is not to the prejudice of the King in his revenne, 
tenure, nor title, it ſhall nor. make the Letters Patents void. C. 
10, part 113, MaRxHian'scaſe The King grants the of- 
fice of Parker, quod quidem Offcinam the Earle of Ruttan'D 
late had; Andthe faid Earl never had it ; the Suggeſtion was of 
a thing not materiall to the ſecond Patentee, nor to the Kings pre- 
judice, therefore it was good. 10. H.6. 2. Yuod quidem Manc- 
rium ſeifitns ſuit in manus neſtras ; the falſe ſuggeſtion there ſhall 
not make void the Patent, becauſe it was not of a thing mate- 
riall. If the King grant a Manor, qued quidem Manerium nuper 
fuit in tenura 1.F, and in truth it was not in the Tenure of 1.S. yet 
it was adjudged good : For Nper is a Recital! of the thing that was, 
_ and not of a thing that is. For if it had not been in the poſſeſſion 
of I. S. whereas in truth he was not ſeiſed or poſſeſſed thereof, 
there it had not been good. Ir is found in our Caſe, That the Leaſe is 
aqually ſurrendred, and ſo the miſrecitallis of a thing that was, 
ſcil. nuper ; and not of a thing that is, or in eſſe, 

The next Exception is to the Letters Patents of Philip and 
Mary. Firſt, becauſe thereby the Leaſe of 36. H.8. is not fully 
recited ; For there was a Provi/ſo, That if he did not pay a ſumme, 
in groſle, that it ſhould be void; And that it ſhould determine 
by the Death of Pawlce the Patentee. The miſrecicall of that 

ollaterall matter by the Common Law , ſhall not make void 
the Grant. There are three things neceſſary in Recitalls : Firſt, 
The Certainty of the particular eſtate in jr , with the Limita- 
tions, Secondly, The Tenant to whome the particular eſtate 
was made, or the Tenant which then is in poſſeflion. Thirdly, 
The thing granted, by the ſame name as it is granted in the 
firſt Patent. Bat Covenants, Reſervations, Proviſions, Conditi- 
ons, and the like, need not to be recited. The Recitall ought to be 
of a thing in eſſe: Avowry 112. A Towne was granted by the 
King. And afterwards he granted unto another a Leet in the ſame 
Towne ; the King in this caſe needed not to recite the grant of 
the ſaid Towne. Secondly, The Recitall ought to bee in the 
ſame name as it was granted in the firſt Patent. And cannot be 


helped 
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helped by averment, if it be miſrecited. Thirdly, the Tenant of the 
Land, or the Tenant which was before the grant, ought to be 
reciced, /cil. that fuch a man habxir, to whom the firſt Patent 
was granted; Or,that he now hath the Lands, or lately had the thing 
granted in poſſeſſion. Brock P at.96: Such things ought to be recited 
as ought to be pleaded againſt the King in an Information of 
Inſtruction. In our Caſe, the miſrecitall being of agthing deter. 
mined. and not materiall, and not to be the guide Ft. ſecond 
Patent, doth not make void the Grant to Paw/et. '. 

It was objected, That 2ueen M ARY was deceived : for 
the Grant was de eiſdem premiſſis : And ih -the former Patent 
the Park was excepted; but fo it was not in the Letrers Patents 
to Pawler : In the firſt Patent reaſonable Herbage was granted ; 
but in the ſecond to Pawler, the Grant was of Herbage generally. 
If the King except the Deer, as hee doth in this caſe, then hee 
ought to have ſufficient: herbage for his Deer : The Jury finde, 
That the Letters Patents of 36. H. $8. were abſolutely ſurrendred 
ea intentione, that the King might make a new'Leaſe in forma /c- 
quente , Which is not de premiſſis , fed de prementionats. Now 
the King for two hundred pounds Fine, is pleaſed to grant, ram 
in conſideration of the Surrender, qzam for the Fine of two 
hundred pounds: And 'here the King took knowledg , that ir 
ought to be 5» forma ſequente : and then by reaſon of the Fine 
and Surrender, hee is pleaſed to vary from the' former Patent , 
and it is to the prejudice of the Patentee : The firſt was rea- 
ſonable Herbage ; and here it is Herbage, and in the Kings Caſe 
it amounts to as much, as if hee had ſaid, Reaſonable Herbage : 
for becauſe the King excepts the Deer, it is implyed, That the 
Patentee is but to have reaſonable Herbage. Here 'the Grant is 
not De omnibus proſſis arboribus, bonts & catellis Felonum ; and 
of the Goods of Felons therhſelves : and in the former Patent 
theſe were granted, and ſo the Grant is for the Kings benefit, and 
ro the prejudice of the Parentee. Alſo this Patent is. ad pro- 

num Domini Regis : For here is a Rent reſerved, and here is 
a Proviſo for the committing of Waſte in the premiſſes , which 
were not in the firſt Letters Patents; and in theſe Letters Patents 
there are divers Covenants which were not in the former Pa- 
rents :' and fo it is i» forma ſcquente : And fo the Leaſe of Phi- 
lip and Hary is good. The King ſeifed of a Manor' to which 
* he harh a Park , doth grant the Stewardſhip of the Manor, and 
the Cuſtodie of the ſaid Park, with reaſonable Herbage : At- 
eerwards in the ſame Letters Patents hee grants the ſaid Manor 
of 0. and all the Lands in 0. excepting groſle trees in the _ 
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If this Grant be nor good for the Manor, it is. not good for the Park. 
that was the Objection: It is good for the Manor, and alſo for the 
Park. Itwasobje&ted, That the King grants the cuſtody of the Park, 
and ſo not the Park it ſelfe ; for how can the King grant the cuſtody of 
the Park, if he grant the Fark it ſelfe ; it is dangerous, that upon an 
implication in one part of a Patent, the expreſſe words which follow 
ſhould be made void ; the ſubſequent words in this Caſe, are, The 
King grants the Manor, and all the Lands to the ſame belonging ; now 
the Park doth belong to it, and the King excepts only the Deer, C.10 
art 64. The King at this day grants a Manor unto a man, as entirel 
as ſuch a one held the ſame betore it came into his hands, &c. the Ad- 
vowſondoth paſſe without words of grant of the Advowſon ; for the 
Kings meaning is, That the Advowſon ſhall paſſe : The meaning of 
the King is manifeſt in our Caſe ; (.. 3. Part 31,32. Carr's Caſe, There 
the Rent was extinct betwixt the Parties yet for the benefic of the King 
for his tenure,it hath continuance; for a thing may be extin&, as to 
one purpoſe, and ineſſe as to another purpoſe. 38. 4ſ.-16. a Rent ex- 
tint, yet Morrmain. Dyer 58,59. The Exception ought to be of the 
thing demiſed. In our Caſe the Park doth paſſe, but the King ſhall 
have the liberties in it; and fo here the Park ſhall paſſe, and the Ex- 
cEption is of the liberties ; Com. 370. the Exeception ought to-be of 
that which is contained in the former words, in the former Patents ; 
the Offices were firſt granted; and in the ſame Letters Patents the Ma- 
nor was afterwards granted. But now King 7ames grants the Manor 
firſt, and then the Offices. ConſtruRion of Statutes ought to be ſecun- 
cundiam intentionem Of the makers ofthem ; and conſtrucion of Patents 
ſecundiem intentionem Domini Regis, C.$. part 58. You ought to make 
ſuch a conſtruction, asto uphold the Letters Patents, C.8. part. $6. 
Auditor K5ngs Caſe ; There the Letters Patents were conſtrued /ecun- 
dim intentionem Domini Regis, and adjudged good : But to make 
void the Patent, they ſhall not be conſtrued ſecmndim intentionem, but 
to make a Patent good, they ſhall be conſtrued /ecundim intentionem 
Domini Regis . The Caſe was adjourned till Michaelmas Terme next. 
Note, I have heard Sir Henry Telverton ſay, That it was the opinion 
ofthe Judges in this Caſe, That he had but the cuſtody of the Park, and 
not the intereſt of the Park ; for that by the acceptance of the cuſtody 
of the Park, when he had a Leaſe ofthe Park before, it was a ſurrender 
ofhis Leaſe. 


Shortridge and Hill Caſe. 
Trinit. 21. Facobi, in the Kings Bench. 
492 SHORTRIDGE and HILL's Caſe. 


rai e brought an Action upon the Caſe againſt Hl for raviſh- 
ing of his Ward; and the Writ was contra pacew, without the 
words Vi & armu, Lib. Dent. 2466. where three Preſidents are of A- 
&ions upon the Caſe, without Y; & arms : An Attion upon the caſe 
for doing of any thing againſt a Statute, muſt be contra pacew. Ley 
Chief Juſtice, Recovery in this Action may be pleaded in Barre in a 
Writ of Raviſhment of Ward brought. Dodderidge Juſtice, The Acti- 
on of Treſpaſſe atthe common Law, is only for the taking away of the 
Wenkaad here he hath eleRed his Action at the common Law,and then 
he-ſhail net have an Actjon upon the Statute, viz. a Raviſhment of 
Ward ; but here the Aion upon rhe Caſe is brought for the taking 
and deteining ofthe Ward, fo as he cannot preferr him. in marriage ; 
and upon this ſpeciall matrer the Action upon the Cafe hech without 
the words Yi & arms. A Went of Raviſhment of Ward ought to be 

he inithe Common Pleas ; but yet you may bring a Writ of Ra- 
viſhment of Ward in this Court, if the Defendant be inthecuſtody of 
the Marſhal of the Marſhalſey, for in ſuch ſpecial Caſe it ſhall be 
drought'in this Court : if there be an extraordinary matter befides the 
Treſpaſs, thenan Action upon the Caſe lieth; as when A. contracts 
with B..to make an eſtate unto B. of Bl. Acre at Michaelmas, if (. en- 
ter into Bl. Acre, A. may have an Action upon the Caſe againſt C.for 
the ſpeciall damage which may happen to him, by reaſon that he is not 
eble-to perform that contract by reaſon of the entry of C. and he ſhall 
declare contra pacem, but not Vi & arms. 


Trinit.21. Jacobi, in the King's Bench. 
493 BaxER and BLakamoORE'S Cale, 


J* Treſpaſs, the Defendant pleaded, That 7. S. being ſeiſed in Fee, 
gave the Lands unto Baker and the Heirs of his body, and cot: 
veyed the Lands, by deſcent, to four __— and Alukamore 
the Defendant, as ſervant to one of the Daughters, did juſtifie. The 
Plaintiff did reply, That the ſaid 7. S. was ſeifed in Fee, and gave the 
fame to Baker and the Heirs Males of his Body, and conveyed m- 
Lan 
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Land by deſcent to himfelf, as Heir Male, bg, boc, that 7. S, was ſei- 
ſed in Fee. Henden Serjeant did demur in Law upon the Replication ; 
and took Exception to the Traverſe, for that here he traverſeth the 
Seifin of 7. S. whereas he ought to have traverſed the gift in tail made 
by 7.5. torthe being ſeiſed is but an inducement not rraverſeable, and 
therefore he ought to have traverſed the gift intaile, for then he had 
traverſed the ſerfin ; for he could not give the Lands in tail, if that he 
were not ſeiſed thereof in Fee, L.5.X.4 9. there in Formedon, the 
Tenant would have traverſed the Seiſin of the Donor, but the book is 
ruled, that the Traverſe ought to be of the gift in tail, and that includes 
the Seifin. Bridgment for the Plaintiffe, and ſaid, That the Serjeant 
is of opinion contrary to the Books, when he ſaith poſitively, that you 
ought to traverſe the gift in tail, and not the ſeifin of the Donor. The 
Caſe ſhortly is, 4. being ſeiſed in Fee, makes a gift in tail to B. and 
that deſcends to four daughters, &c. And the Plaintiff replies, That A. 
was ſeiſed in Fee, and gave the Landsto B. and to his Heirs Males ; 
and the Plaintiffe claimes the entail as Heir Male : and the Defendants 
under the generall tail, ab/g, hoc that A. was ſeiſed in Fee, 27H. 8.4. 
by Englefield, If in Treſpaſs the Defendant plead the Feoffment of a 
— and the Plaintiff ſaith, That he was feiſed in Fee, and made 
a Leale for years to the faid ſtranger, who enfeoffed the Defendant, 
heneed not to traverſe, ab/g, hoc, that he was ſeiſed in Fee, - C. 6. pert 
24. The ſeilin in Fee is rtraverſable, By. Traverſ-372.4cc. Dodderidge Ju- 
ſtice, The ſeifin in this Caſe is traverſeable. Ley Chief Juſtice, Take 
away the Seiſin and then no gift, and therefore the Seiſin here is Tra- 
verſ.able. Hang hton and Chamterlain Juſtices agreed. The Court re- 
ſolved, That eirherthe Seiftn in Fee, or the gift in tail, is traverſeable. 
Dodderiage Juſtice, If you both convey from one and the ſame perſon, 
then you muſt traverſe the conveyance. Ir is a-rule C. 6. part 24. there 
the Books are cited, which watrants the traverſe of either. ,2»od nota. 
It was adjudged for the Plaintiff, x 
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494 SirEpwarp FisneR amþWakNek's Cale. 


H E Teſtator being indebted unto Fiſher, made Warvrer his Execu- 

tor : and Warner in conſideration that Fi/-y would forbear ſu- 

ing of him upon the Aﬀſumpſit of the Teſtator, did promiſe to pay 
him Fifty Pounds; and in an Actionupon the Caſe upon this promiſe, 
Warner pleaded Ngn Aſ«mpſir in the Common Pleas, and it was found 
for the Plaintiff. And a Writ of Error was brought in this Conrt; be- 
Iii 2 cauſe 


428 Sir Edward Fiſher and Warner's Caſe. 
cauſe it was not ſhewed for what conſideration the Teſtator did pro- 
miſe. 2. Becauſe it was not ſhewed, That Farner the Executor had 
Aſets in his hands. It was ſaid by the Councel of Sir Edward Fiſher, 
That they need not ſhew that he hath Aſſets, becauſgy the Defendant 
Warner was ſued upon his own promiſe. C. 9. part 94. The Teſtator 
made a promiſe to pay to Fiſh:r fifty pound, and died ; The Executor 
in conſideration of the-forbearance of a Suit upon that promiſe of the 
Teſtator, doth aſſume to pay, &c. The Jury find for the Plaintiff. The 
Error is, that no time is limited, nor no place where the promiſe was 
made ; andalſo it is not ſhewed when the Teſtator died, and fo it is 
not ſhewed whether the promiſe were made in the life time of the Te- 
ator, ornot? for if it werein the life time of the Teſtator, then the 
promiſe was void. Nor'isthe time of the forbearance ſhewed : and ſo 
no good conſideration. Hzll. 5. 7acobi, a conſideration to forbear pan- 
Iul«sm tempns, is no-good conſideration by Cook. And the like caſe was 
adjudged , 36. Eliz. Rot. 448. Sackbdos caſe. We do alledge de fatte, 
that we have forborn our Suit, and that the Defendant hath not paid 
us the money : Doaderidge Juſtice, Ir is alledged, that the Plaintiff paid 
money to the Teſtator, upon which he promiſed ; And the Action now 
brought, is upon, the promiſe of the Executor : Part of the promiſe, is, 
Thar-he paid the wy pound to the Teltator, and that ought to be pro- 
ved in evidence to the Jury : C. 6. part Gregories caſe, if it be not ſpe- 
cially named how be ſhall prove it. Haxghton, to forbear to ſue him, is 
for all his life time, and not panlulum temps. Dodderidge Juſtice, Exc 
tion was taken, that he doth not ſhew that the Teſtator was dead at the 
time of the promiſe by the Executor : It was ſhewed, That after the 
death of the Teſtator,that he took upon him the Execution of the Will, 
and then promiſed ; and that of neceſliry muſt be after the death of 
the Teſtator. 
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495 WiLL1AaM's and FLovp's Caſe. 


F* an Ejefione firme ps Array was challenged, becauſe it was made 
at the Nomination of the Plaintiffe : And by conſent of the parties, 
two Atturneys - of the Court did try the Array : The queſtion was, 
Whether the Triall of the Array was good ? It was ſaid. by the Councel 
which argued for the Defendant, That it was not good. If one of the 
four Knights be challenged, the three other Knights ſhal[try that chal- 
lenge; aad if he be found favourable, he ſhall be drawn; and if ano- 
ther ofthe Knigltits be challenged, hee ſhall be tried by the othier 
wo ; 
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two; andif one of the two be challenged, then a new Writ ſhall iſſue 
forth to cauſe three Knights to appear. 9. E. 4.46. The two which 
quaſh the Array ought to try the Array of the Tales; for that they 
are ſtrangers to them. The aſſent of the parties in this cafe is to no 
purpoſe ; for the confent of the parties cannot alter the Law, neither 
can the King alter the Law, but an A of Parliament may alter the 
Law. 29. eAſſ.4 19. H.6.9. by Newton. 27. H8.13. Where a triall 
cannot be out of the County by the aſſent of the parties; and if it be, 
it is errour. By the Councel of the other ſide, contrary, This triall of 
the Array is much in the diſcretion of the Judges ; for ſometimes it ts 
tried by the Coroners, and they are ſtrangersto the Array. 21. Aſſ.26. 
20. Aſ.10. there the Judges at their diſcretion appointed one of the 
Array,and the Coroners to try 1t;27.Af.28. thereupon ſuch a challenge 
it was tried by the Coroners: and Shard ſaid, That the triall by any of 
them was ſufficient, and by Forriners de Circumſtantibns, 31; Af. 10. 
ſo as it reſts much in the diſcretion of the Judges. 29: Aſ.3. there it was 
denied : But note, That that was in Oyer and T erminer ; and there it did 
not appear that the Array was made at the Nomination of one of the 
parties : but in other challenges it may be tried by one of the Panell. 
But in our caſe, they were all challenged, was the objection. 9. E.4.20. 
Billing. For if one of the parties will nominate all of the Jurours to the 
Sheriffe, it is preſumed that they are all partiall: and in this caſe, the 
whole Array is aq jo : but in other caſes he may challenge one or - 
two of the Array, and yet the others may be indifferent. But admir ir 
had been errour, yet being by the aſſent of the parties, it-is no errour. 
Baynams caſe in Dyer. A Venire facias by aſſent of the parties was a- 
warded to one of the Coroners, and good: Dyer 367. 43. E.z. Office 
of Court, 12.. One of the twelve doth depart; If the Juftices do ap- 
pou one of the panel] to ſupply his place,, it is erroneus;. bur yet if it 
with the aſſent of the parties, it is good; So in our caſe, 21. E.4.59. 
Brian ſaith, That he hath not ſeen more then two to try the Array, 
yet by aſſent of the parties more may try it, 30. E.3.2. or 39. E.3. 2. 
In a Writ of Right, proceſle iſſued to the Sheriffto return four Knights; 
he returns two Knights, and two Eſquires,without making any mention 
that there were no more Kaights in the County, the ſame is errour ; 
yet if two Knights and two Eſquires- had been returned by the aſſent 
of the parties, it had been good. 6. E.6..Dyer. A man cannot enter 
for Non-payment of Rent without a demand, yet by aſſent of the par- 
ries it may be good. 22. H.6.59. the triall-in * of Liberty ought 
to be in the ſame County where the ARion is brought, and not where: 
the Manor is: But 44. £.3.6. by the. aſſent of the parties it-is ſuffici-- 
ent. Inthe Abridgement of che Book of Aſſizes 48. the books are ci- 
ted tothe contrary ; there it is ſaid to be no Law, where the: Coroners- 
try the panell ; I agree, that where it is not againſt a fundamental 
point. 


- 
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point of the common Law, that the conſent- of the - parties 2o/lit eye. 
res : Dodderidg Juſtice, Two queſtions are inthis caſe, 1. Tfthis tryall be 
ood. 2. Admitting it be not good, whether the affent of the parties 
oth make it good. Firſt it is a meer matter in the diſcretion of the 
Juſtices, which is not tied to any ſtri&t rule in Law: In the Book of 
the Aſlizes it was tried by the Coroners, becauſe it was in the diſcre- 
tion of the Juſtices : And the Coroners are Miniſters to the Courr, and 
ought to attend at the Aſſizes. The Book of the Aflizes is the Report 
of the Caſes which happened at the Aflizes in the Circuits of the Juſti- 
ces; and they are not Term caſes. For the Exception which is taken 
by him who made the Abridgment of the Book of Aſtizes, is of nomo- 
ment ; for the Authour thereof was but a Student, and no Councellor 
at Law. In theſe Courts the Coroners do not attend ; therefore ſome- 
times-ewo, four, or ſix of the Panell are choſen to try thoſe who are 
challenged, as the Court ſhall think fir ; and if the Triers cannot agree, 
we putthem agnoor into a room, and ſwear one to keep them, (as a 
Jury is kept: ) ſo as you ſee it reſts much in the diſcretion'of theJuſtices, & 
Court: Andif there were a certain rule to try it, then it ought to be 
ſtritly obſerved. 31. 4.10. there the triall was de Cironmmſtantibre. 
2. The aſſent of the parties doth make it good. Ir is not a triall in point 
of the right of the cauſe, but only of the indifferency of the Miniſters : 
The Array was challenged, becauſe the Sheriffe made it at the requeſt 
* of one of the parties; and the Sheriffe hath confeſſed it upon his Ex- 
amination. The principal Array ſhal be firſt tried ; and if that be quaſh- 
ed, then the T les ſhall nor be tried; bur if it be affirmed, then two of 
the Panell ſhall try the Panell, and rwo of the Tales ſhall try the Tales. 
This is a triall only of indifference, 'and nor of the fundamerita{{point 
of the Cauſe. If the Plaintiffe require the YVenive fatias to ' the -Co- 
roners, becauſe that the Sheriffe is choſen ; the Defendant ſhall be 
examined if he will agree to it: if he will not agree, but the Sheriffe 
returneth the Jury, the Defendant in that caſe fhall nor challenge the 
Jury, or any of the Array : The four Knights inthe Writ of Right 
ſhall chooſe rhe other ewenty of the Grand Afize, who ſhall be joyn- 
ed with them, and they ſhall bethe Judges of the twenty, when they 
are named by them, 39. E.3.2. Haughton Juſtice, The -appearance by 
Atturney by aſſent of the parties, is not errour, although by the Law 


Hh ou ought for to 'appear in proper perſon. Chamberlain 


_ e would be adviſed, becaufe he had nor ſeen theBooks. Zey'chief 

- = ©-Fafftice, When the whole Patiel, as in this caſe, comes to be challenged, 
then it is in the diſcretion of the Juſtices to chooſe triers; and chiefly 

inthis caſe, becauſe all the Array is partiall. If rhe Coroners be ab- 

ſent, it is good to take two Atturneys of the Court, who the Court 

know to be honeſt by their honeſt carriage, ant *fair practice. The 

aſſent of the parties ſtrengthens this caſe. -It is a rule, That the yy 
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- of the parties cannot make that good which is againſt any fundamen- 
tall point of the Law : therefore it is beſt co view the Preſidents, and 
to draw a Jurour ; but that we cannot do of our ſelves by.the Law, 
yet with the aſſent of parties we may do it. It is a contempt and a de- 
ceit. to the Court, if his aſfent be entred upon record, and notwith- 
ſtanding that the Defendant will queſtion the matter by a Writ of Er- 
ror, or otherwiſe relinquiſh his conſent ; and for fuch contempt the 
Court may commit him, and fine him alſo : Bug if the matter be not a 
matter of Record, but be onely by a Rule of the Court, then we ma 
award an Attachment onely a aink the party. In this caſe, the ial 
of the Panell was good, and ſo was it afterwards adjudged by the 


whole Court. 2u0d nota. 


Q—— 


Paſch. 3. Caroli, in the King's Bench. 
496 EyvERS and OweN's Cale. 


Amſon Evers the Guardian of Compton Evers, did ſue Owen the 

Executor of the Lady eAnne Evers for a Legacy, before the Coun- 
cell of the Marches of Waler. Henden Serjeant moved for a Prohibi- 
tion, and ſaid, That by Law, no intent of a Will ought to be aver- 
red contrary to the words of the Will, (5. part 68. Cheyneys 
caſe : And ſo no equity ſhall be taken upon a forrain intent, contrary 
to that which is in the Will. 2. He ſaid, That the party might not ſue 
in the Marches of Wales for a Legacie ; for that the party _ to ſue 
for the ſame in the Eccleſiaſticall Court. Bawkr contrary, They may 
proceed there in an Eccleſiaſticall Cauſe, wherein there is cauſe of e- 
quity : The Statute of 34. H.8. cap.26. giveth power unto them to 
proceed as they proceeded heretofore by Commiſſion. And before 
that Statute they proceeded there in caſe of a Legacy; and fo are di- 
vers Prefidents ; kw no Prohibition 1s to iflue. Samſon Er ers is 
the Kings Arturney for the Marches of Wales, and his perſonall at- 
tendance is requiſite there : And this Court cannot grant a Prohibition 
to ſtay a Suit, when he cannot ſue in this Court tor the fame thing. 
Finch Recorder contrary. If you ſhew Preſidents, yer my will nor 
bind this Court, and give power unto them to hold plea of that which 
they ought,not to hold plea of. It is uſuall to grant a Prohibition, if 
the Court of Requeſts holds plea of a Legacy, if it be not by reafon 
of ſome ſpecial} circumſtance; and it is uſuall ro diſmifſe Legacies 
out of the Chancery : And no Priviledges ſhal be granted unto an Exe- 
cutor, Adminiſtrator, or Guardian. Hyae Chief Juftice : Two have an 


Obligation as Executors, and the one releafeth ; it is good , and 6 
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good cauſe of equity againſt him who releaſeth : A Will is made, and 
A.is made Executor, and no trult is declared in the Will ; and at his 
death the Teſtator declares, That his Will is for the benefit of his chil- 
dren : May not this intent be averred ? there is nothing more common. 
Dodderidg Juſtice, For the making of an Eſtate, you cannot averre 0- 
therwiſe then the Will is; but as to the diſpoſition of the eftate, you 
may averre. foxes Juſtice, There are two Executors ; one commits watt, 
or releaſeth, &c. the- other hath no remedy at the common Law, for 
that breach of Truſt. The reaſon of Chenyes caſe, {.. 5. part is, Who- 
ſoever will deviſe Lands, ought to do it by writing ; and if it be with- 
out the — it isout of the Will, although his intent appeareth 
ro be otherwiſe. Befqre the Statute of 34. H.8. cap.26. The Marches 
of Wales held plea of all things, for things were not then ſetled. But 
the ſaid Statute gave them power and authority to hear and determine 
ſuch cauſes and matters as are, or afterwards ſhall be aſſigned to them 
by the King, as heretofore had been uſed, and accuſtomed: Now if 
it be aſſigned by ghc King, yetif it benot a thing accuſtomed and uſed 
to be pleaded there, it is not there pleadable. So if it be within the In- 
ſtructions made by the King, yet if ic be not uſed and accuſtomed, it is 
not pleadable there ; bur ir ought to be within the InſtruRions, and alſo 
accuitomed and uſuall; Adultery, Symony, and Incontinency, are with- 
in their Inſtructions, and are accuſtomed. The things being accuſtomed 
to be pleaded there, have the ſtrength of an AR of Parliament ; but by 
the Inſtructions they have no power to proceed in cafe of Legacy. 
Then let us ſee if the ſame be included within the generall words (things 
of Equity) within the Inſtrutions : And then I will be tender in deli- 
vering of my opinion, If a Legacy be pleadable there or not ? Whitlock, 
Juſtice: The Clergy deſired that they might -forbear to intermeddle 
with Legacies : Five Biſhops one after the other, were Preſidents of 
the Marſhes there : and they draw into the Marches ſpirituall buſineſle : 
but originally it was not ſo ; their power was larger then now ir is, 
for they had power in criminall cauſes, but now they are reſtrained in 
that power. There is a common Law Eccleſiaſticall, as well as of our 
common Law. 7 Commune Eccleſiaſticum, as well as fu Commune Lai- 
cum. The whole Courtwas of opinion, That the Kings Atturney in the 
Marches being out, we ought to have priviledpe there. In the Chancery, 
there is a Latine Court for the Officers of the Court, and the Clarks 
of the Court for to ſue in. -But in the principal Caſe, a Prohibition was 
not granted, becauſe there was much matter of Equity concerning the 
Legacy. It was adjourned, | 


Paſch. 
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Paſch.z. Caroli, in the Kings Bench. 
497 HaRLEY and REYNOLD's Caſe. 


H7%7% brought an Aion of Debt upon an Eſcape againſt Reynolds 
| (Hill.1. Car.) Reynolds pleaded, That before theday of Eſcape, 
ſcil. the twentieth day of Jannary 1. Car. That the Priſoner brake Pri- 
ſon and eſcaped; and that he afterwards, viz. before the bringing of 
this Action ; viz. 8. 4&e Mai 2. { ar. took the Priſoner again upon 
freſh Suit. Amnderws for the Plaintiff, Reynolds isbound to the laſt bh 
viz. 8, Maii, and not the day before the bringing of the Action ; for 
the Bill bears date, Hi//.1. Car. and the terme is but one day in Law, 
£.4 part 71. and ſo no certain day is fer for the Jury to find. The day 
which Reynolds ſets that he retook the Priſoner is the eighth day ofMay, 
and he ſhall be bound by that, Com. 24. a. 33. H. 6.44 Where a day is 
uncertain, a day ought to be ſet down, for a day is material for to 
draw things in iſſue, C. 4. part 70. the Plaintiff ſhewed, That 7. Mais 
30. Eliz. by Deed indented and inrolled in the Common Pleas Ter. 
Paſc. in the faid thirtieth year (within ſix monthes according to the Sta- 
tute)for the conſideration of One hundred Pounds,did bargain and ell: 
But he farther ſaid, Thar after the ſaid ſeventh day of May, in the ſaid 
thirtieth year, he levied a Fine of the Lands @ the now Plaintiff , af- 
ter which Fine, viz. 29. Aprilz, in the ſaid thirtieth year, the ſaid 
Deed indented was enrolled in the Common Pleas. Note, That a- 
nother day more certain was expreſſed; therefore the miſtaking of the 
day ſhall not hurt: And there it was helped by Averment, 8. H.6.10. 
Repleader 7. In Waite, the Defendant faid, That fuch a day, before the 
Writ brought, the Plaintiff entred upon him, before which entry no 
Waſte was done, &c. Srrange, It might be that he entred again; 
wherefore the Court awarded that he ſhould recover. Co.Extrics 178. 
In Dower the Tenant vouched a ſtranger in another County, who ap- 
peared ; and there the Replication is,viz.die Lune,c&c. fo the day ought 
to be certain. 15. H.6.15. Ina Formedon, If the Defendant plead a 
thing which by the Law he is not compelled to do ; and the Plaintiffe 
reply, That ſhe is a Feme ſole and not Covert, it is good; bur if he 
plead, That ſuch a day, year and place, there the Trial ſhall be at the 
particular place, otherwiſe the Trial ſhall be at the place where the 
Writ bears date. C. 4 part, Palmers Caſe; If the Sheriff ſell a Term 
upon an Extent, and puts a Date to it, /c:/. recites the Date, and mi- 
ſtakes it, the ſale is not good, for there is no ſuch Leaſe, Dyer 111. 
Then it 1s ſaid 31. Ofobris, and there by the computation of time it 
KKK Was 
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was impoſſible; and ſo here the time 1s impoſlible, ſcil. that 8, Maii 
2. Car. ſhould be before Hil. 1. Caroli; for the taking is after the A- 
Rion brought, and ſo naught to bar the Plaintiff: it isthe ſubſtanre of 
his bar upon which hereheth, and ſo no matter of form: 20. H. 6. 
there upon an Eſcape, the Defendant ſaid, That ſuch a day, ante im- 
petrationem bille in this Court ; ſcil. ſych a day,. he retook him; and 
the day after the ſci/icer, is after the purchaſe of the Writ : there the 
ſcilicet and the day expreſſed ſhall be void, and it ſhall be taken accor- 
4 ding to the firit day expreſſed : if the Sheriff had retaken him before the: 
L filing of the Writ, ithad- been a good plea in Bar, otherwiſe nor. 

Calthrope contrary, H. brought debt, Hi//: 16. Fatobs againſt Cropley ; 
and 9. fwnii 19. Facobi, Cropley was takenin Execution, and delivered 
in Execution to R.by Habeas Corpur ; afterwards 1.Caroli,Creopley eſca- 
ped,and H.brought debt againſt R.who pleaded a ſpecial Plea,and ſhew- 
ed, That 20. 7anuarit 1. Caroli, Cropley brake priſon and eſcaped, 
and that. he made freſh Suit. untill he rook him ; and that before the 
purchaſe of the Bill ; ſcil. 8 Mai 2, Carols, he was retaken, 16. E. 4. 
If he retake him before the Action brought, it is a good bar ; ſo ifthe 
\ taking be before the Action brought, R..is. excuſed. We lay, Thar 
poſtea, & ante the. purchaſing ofthe Bill; and I ſuppoſe we need not 
lay down any day, but the poftes, & ame makes it certain enough. 
If the. viz. be repugnant to our allegation, it is ſurpluſage. 41, E/iz. in 
Communi Banco, Biſhops Caſe, Fay 1s brought for a Treſpaſs ſup- 
poſed to be done 4. ſais 39. El. Rt is ruled in that Caſe, ' That- the 
videlicet doth not vitigas the prfmiſes ;. becauſe it is- ſurpluſage. 
Trinit. 34, El, inthe Ki, Bench, * Garford and Gray's Caſe, In an 
 Avowry : it was ſhewed, That ſuch an Abbot ſurrendred, 32. H. 8. 
and that the King was ſeiſed of the poſſeſſions of the ſaid Abby; and 
that. peſtea, ſcilicir 28. H.8. the King did demiſe, and that the 6. de- 
ſcended to King Ea. 6. there.it was ruled that. poſtea had been ſuffici- 
ent,though he had notſhewed. the year of the demiſe of the King ; ſo 
here, poſftea, & ante do expreſſe that he was taken before the Bill 
brought. Dodderiage Juſtice; If the day had been certain at the firſt, 
and then he cometh and ſueth, that poſtea, videlicer ſuch a day, and al- 
ledgeth another day which is wrong, there the videlicer 1s not material ; 
but if the. firſt day be.uncertain, then the vige/icer ought to be at a cer- 
tain day, . otherwiſe it is not good. Cwria, If you had left out. your 
time, [ve vidclicet) it had been good, for you muſt expreſſe a cer- 
tain time ;- for when the time is material, it ought tobe certain.” If 
you had layed down a certain day of the. purchaſe of his Bill, then the 
ante would have been well enough. . Dodderidge Juſtice, If a thing is 
alledged to be done in the beginning of the Term, quere if that ſhall. 
be intended the firſt day of the Term; if you can make-iit appear that 
it-muſt beintended of neceſlity of the firit day of the Term, then you 


ſay 


Fay ſomewhat, and then the videlicer is void and ſurpluſage. Judge- 
ment was given for the Plaintiff, 
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Paſch.z. (aroli, inthe Kings Bench. 
498 DEAN and STEELE's Cale. 


N Action upon.the Caſe for words, was brought for words ſpo- 

ken in the Court of Sudbnry ; and it was layed, That he did 

ſpeak the words at S»dbary, but did not fay Infr« juriſdiflionem (1714, 

2. The Judgemenr in the Action upon the Caſe was,capiatur : And for 
theſe two Errors the Judgement was reverſed. 


— 
— 


Paſch.z . Caroli, in the Kings Bench. 
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Jr $ Caſe was put by Serjeant Aſfley: A Leaſe is made for life 
by Husband and Wife ; and the Covenants were, That he ſhould 
make ſuch reaſonable aſſurance as the Counſel of the Leſſee ſhould ad- 
viſe; and the Counſel adviſed a Fine with warranty by the Husband 
and Wife, with warranty againſt the Husband and his Heirs; and the 
Defendant did refuſe to make the aſſurance; in an Action of Covenant 
brought, it was. moved, That it was not a reaſonable aſſurance to have 
a Fine with Warranty, becauſe the Warranty did trench to other Land. 
But the Court did over-rule it, and ſaid, That it is the ordinary courſe 
in every Fine to have a Warranty, and the party may rebut the War- 
ranty. 


be ——_—_ 


Paſch.z. Carol, in the Kings Bench. 


500 ; 
T was cited to be adjudged, That ifa man purchaſe the next avoi- 
dance of a Church with an intent to preſent his ſon, and afterwards 
he doth preſent his ſon, that it is Symoay within the Statute of 31. 


Eli, 
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em 


CE me, 


Ter. Mich. 4. Caroli, in the King's Bench. 
501 HirL aid FakLey's Caſe. 


T: Debt brought upon a Bond, the Caſe was, A man was bound in 
a Bond, That he ſhould perform, obſerve, and keep the Rule,Order 
and finall end of the Councel of the Marches of ales. And in Debt 
brought upon the Bond, the Defendant pleaded, That the Counce! of 
the Marches of Wales nullum fecernnt ordinew. The Plaintiffe replied, 
That Concilium fecernnt ordinem, that the Defendant ſhould pay unto 
the Plainyffe an hundred pound. The Defendant did demurre in I.aw 
upon the Replication : And the only Queſtion was, If the Plaintiffe in 
his Replication ought to name thoſe of the Councel of Yales, who made 
the Award by their particular names. Jer», who argued for the Plain- 
tiffe, ſaid, That he ought not to name the Councellors by their pro- 
rnames ; and therefore he ſaid, That if a man be bounden to per- 
orm the Order that the Pri Councel ſhall make, or the Order which 
the Councel ſhould make, That in Debt upon the ſame Bond, If the 
Defendant ſaith that he hath performed Conſf6/inm generally of. the 
Councel, without ſhewing the particular names of the Councellors, ir 
is good. And he vouched 10. .7.6. 10. E. 4.15. and Com. 126. Sir 
Richard Buckleys caſe, That the number of the Eſliors ought not to be 
particularly ſhewed : Burt in an Action brought yon the Statute of 23. 
H.6. he may declare generally, that he was choſen pes majorem nume- 
rum, and that is good. And ro. F.4.15. In debt upon a Bond, Thar 
the Defendant ſhal{ſerve the Plaintiffe for a year, i» emmibus mandat 
ſais licitss : Th, Defendant ſaid, That he did truely ſerve the Plaintiff 
untill ſuch a day as he was diſcharged; And it 1s there holden, that 
he is not compellable to ſhew the certainty of the ſervices. Banks con- 
trary, and ſaid, That he ought to name the Councel by their parti- 
cular names : And therefore in this caſe he ought to have pleaded ſpe- 
cially, as in 9: £.4.24. If a man will plead a Divorce, Deprivation, 
or a Neraignment, he ought to ſhew before-what Judge the Divorce, 
Deprivation, or Deraignment was: So 1. H.7.10. If a man wzll plead 
a Fine, he mult ſhew before what Judges the Fine was levied, although 
they be Judges of Record. And he took this difference, That the Jud- 
ges ought to take notice of the Juriſdiction of penerall Courts, which 
are Courts of Record, and of the Cuitomes of thoſe Courts : but of 
particular Courts which have bur particular Juriſdictions, and particu- 
lar Cuſtomes, the Judges are not to take notzce of them, nor of the 


Lawes and Cuſtomes of ſuch Courts, if they be not ſpecially ſhewed 
unto 
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unto them. And therefore although it was alledged, That it was the 


allnſage to plead Awards, or Orders made before the Councel of 
Fe Marches of Wales, as itt the principall Caſe, yet he held that the 
Judges were not to take notice thereof. And therefofe the Councellors 
who made the Order, ought to be particularly named. 2. He faid that 
the Replication was not good, becauſe the Plaintiffe in his Replication 
doth nor ſhew that the Order was made by the Preſident,and the Coun- 
cel; for by the Statute of 34+H.8. it ought to be made by the Preſident, 
and the Councel. 3. He ſaid, That the Replication. was not good, be- 
cauſe the Plaintiffe doth not ſhew within the Record, that the matter 
of which the-Order was made, was a matter which was within their 
Juriſdiction. It was adjourned. 


” 


Mich. 4. Caroli, in the King's Bench. 


502 . SHUTFORD and BokQucn's Caſe. 


T* an Aion upon the Caſe upon a Promiſe, the Caſe was this, T 


Defendant had a dog which did kill five of the Plaintiff's ſheep, an 
the Defendant in conſideration the Plaintiffe would nor ſue him tor the 
ſaid ſheep; and alfo in conſideration that the Plaintiff would ſuffer the 
Defendant to do away the ſheep, promiſed to give him recompence for 
the faid ſheep upon requeſt: and the Plaintiffe ay 45 the promiſe 
to be made, 18. 7acobi, andthat Afterwards 2. Carols, he did requeſt ſo 
much of the Defendant for the ſaid ſheep : The Defendant pleaded in 
Bar-the Statute of 21. 7acobi, cap 16. of Limitation of Actions, and 
alledged, That the Action was not brought within fix years after the 
cauſe of ation accrued : which was the promiſe. And it was adjudged 
that the plea in Bar was rot good ; for it was reſolved, That where a 
thing is to be done upon requeſt, thatthere, until] requeſt, there is no 
cauſe of Aion; and the time and place of the requelt is iſſuabie, And ſo 
was reſolved, 1. Care/i, in the Kings Bench in /eck*; Caſe : and His. 
16, 2acobi, in the ſame Court in Hil and Wages Cale ; and in the prin- 
cipall Caſe the requeſt was, 2. Caro/i, and that was within the time l1- 
mited by the Statute of 21. Fac%b/. And the meaning of the Statute was, 
but to barre the Plaintiffe but from the t:zme that he had compleat cauſe 
of Action, and that was notuntill the requeſt made. And wheh divers 
things are to be done and performed before a man caa ave an Aion, 
there all theſe things ought to be compleated before the Action can be 
brought. And therefore, If a man promiſe to pay 7.9. ten pound when 
he is married, or when he is returned from Xx, and ten vears after 
the promiſe, /.S. marrieth, or returneth from Rowe, becauſe the marrt- 

age, 


+ Sy 
OY 


438 | Floydand $1 DON as 'Cannon's ( aſe. 
age, or theReturne from Rome are the cauſes of the'Aion, that the 
party ſhall haye ſix years after his marriage, or .return to bring his A- 
ion, anough that the promiſe was made ten years before. And in the 
principall Caſe, the cauſe of Action is the breach, and that cannot be 
untill after the Requeſt made ; and where a Requeſt is material, it ought 
to be ſhewed in pleading And fo it was reſolved by the whole Court , 
(nemine contradicente) that the Action was well brought, and within 
the "_ limited by the Statute. And Judgement was entred for the 
- Plaintiffe, | 


CE — 
- — _——— 


Mtch. 4. (aroli, in the Star-Chamber. 


583 FLovp and S' THo. CanNoN's Caſe. 


T: was agreed by the Lord Keeper Coventry, and the whole Court 
in this Caſe, That if a. man did exhibite a Bill "againſt another 
for oppreſlion;; and layeth in this Bill, That the Defendant did © 
preſs A.Z. and C. particularly,and an hundred men generally; That 
Wainciffe by his witneſſes mult prove that the Defendant hath oppreſſed 
A. 'B. and C. particularly, and ſhall not be allowed to proceed againit 
the Defendant upon the opgretaon of the others layed generally, be- 
fore his particular oppreſſion of A. B. and {. be proved. But if the 
charge layed be generall, and not particular, as if the Plaintiffe in his 
Bill ſaith, That the Defendant harh gppreſſed an hundred men gene- 
rally, there he may proceed and examine the oppreſtion of any of them. 
And Richard'on Chief Juſtice of the Common Pleas ſaid, That if a man 
exhibiteth a Bill againſt another for extortion, there the Sum certaine 
which he did extort, muſt be laid particularly in the Bill. And he can- 
not ſay, that the Defendant did extort divers ſums from divers men 

enerally. And fo was it adjudged in Reigzo/ds Caſe in this Courr, 

Iſo in every oppreſſion there ought to be a threatning of the party, 
for the voluntary payment of a greater ſum where a leſſer is due, can- 
not be ſaid extortion. And afterwards the Bill of Sir Thomas Cannon 
was diſmiſſed for want of proofs ex parte Lnerentis. 


— — 


Mich. 4, Caroli, in the Star.Chamber. 


504 - » Hutr ard OveRIE's Caſe. 


N aRvor for cutting of corn, It was agreed by the whole Court, 
That if a man hath title to corn, although that he cometh with a 
great 


The Earle of Pembroke & Bo#tocks Caſe. 439 
great number to cut it with Sickles, it is no Riot ; but if he hath not a- 
ny title, although that he doth not come with other Weapons then 
with Sickles, and cutteth down the Corn, it is a Riot. | And it was a- 
greed by the whole Court in this Cafe, That Witneſſes which were 

Defendants, and which are ſuppreſſed by order of the Court, although 

that afterwards there he no proceedings againſt them, yet they ſhall nor 

be allowed of at the hearing of the Cauſe in that Court. And this was 
declared to be the conſtant rule of that Court. ; 


Em. 
- —_— _ 


Trinit. 5. Caroli, in the Kings Bench. 
505 The Earleof PEMBROKE and BOoSTOCK's ( aſe. 


| ig a Luare Impedit Judgment was given; 'and the ſame 'Term a Writ 
of Error is deliveygd to the ſame:Court; before a Writ to the Biſhop 
is awarded to admit the Clark. It was holden by the whole Court, 
Thar the Writ of Error ought to have been allowed, without any 0- 
ther Superſedeas, becauſe a Writ of Errox is a Superſedeas in it ſelf. 
Whitlock Juſtice, If in this Writ of Error the Judgement be affirmed, 
the Defendant in the Writ of Error ſhall havedamage. 


. 


Cn— 


506 The Bailiffs, Aldermen, Burgeſſes, and Commonal- 
tyof Yarmouth and CowPER's Caſe.” 


 þ a quo Warrauto brought againſt the Bailifls, Aldermen, 8c. they 
- did appear by Warrant of Atturney ; and one of the Bailiffs named 
in the Warrant did not appear nor agree to it. It was holden by the 
whole Court, That the appearance of the major or greater part, being 
recorded, was ſufficient. And it was alſo holden, per cur1am, that al- 
though the Warrant of Atturney was under another Seal, «then their 
common Sealfeyer being under Seal® and recorded, it cannot be anqul- 
led; Vide 14. H. 4. If two Coroners be, and one maketh a return, the: 
ſame is good; but if the other doth deny it, then it is void. T 


: 


Lt 


"40 DEE Coje, - 


'Mich.8. Caroli, in the Kings Bench. 


507 /Lancastzr's Caſe againſt KicurLay and S1xxWs, 


Udgement was given in a Scire facias againſt the Bail. A Writ of 
Error was brought by the Defendant in the principall Aion and 
the Bail . And the opinion of the Court was, That'a Writ of Er- 
ror would not lie, hecauſe the Judgements againſt them were ſeve- 
rall, but they ought co have ſeverall 'Writs' of Error. And the 
books of 3. H.7. 14. 3. E. 410. and 2. Eliz, Dyer 180. were vouch- 
ed. And fowas it adjudged, Hi. 11.7 acobi, Rot. 1377. in the Ex- 
chequer Chamber, in Door Tenants Caſe. Where a Writ of Error 
was brought by the Defendant and the Bail ; and it was adjudged, that 
they could not jaine in an Writ of Error, but ought to have ſeverall 
Writs. 


—— wwe ee es, 


Mcich.8. (aroli, in the Kings Bench. 
ro8 EVELEY and ESTON's Cale, 


N Treſpaſs ; It was found, That a man was Tenant in tail of cettaiq 
Farme Landscalled Eftoxs ; and that a Fine was lewied of Lands in 
Eſlington, Eſton and Chilford, whereas Eſton lay in another Pariſh, 


opp D.. Calthropeargized, Thatthe Land in Eftox gid paſſe. by the 


ine, although the Pariſh was not named ; for that the Writ of Cove- 
nant is a perſonall Action, and will lie of Lands ina Hamlet or tiew'co- 
ww, '8. £:9:6.” Vide a. E. 3.155 17. Af. 30. 18. $.3: 36. 147. E.3. 6. 
19. E:3. Brev.767. 2. He faid, Thar it was: good, for- that che 
Plea went only to the Writ in abatement ; but when a Concord is up- 
on if, which admits it good, it ſhaſFnot be avoided afterSards.. 3. He 
ſaid, That a Fine beingacommon aſſurance, -,and made. by, aſſent of 
the parties, will paſſe the Lands well enough, 7-E. 4-25: 38. E. 3- 19: 
And he vouched Paſch.17. 7acobi, in the Kings Bench, Ror.140. Monk 
and Butlers Caſe. Where it was adjudged that a Fine being but an ar- 
bitrary aſſurance,would paſſe Lands ina Liex cons ; and ſo he faidit 
would do in a common recovety. - And Richardſon ſaid, That ifa Scire 
facias be brought to execute ſuch a recovefy, Nw! tiel ville ow Hamlet, 
is no plea, and thg Fine or recovery ſtands good, Yid: 44.E.3.21. 21 E. 
3.14 Stone," And the opinion'of the Court was, That the Lands did 
well paſſe by the Fine. Mich. 


-” 


UM 


DE —— 


Mich, 8: Caroli, in the Kings Bench 


509 Cawpky aud TErTLEY's Cale. 


pas being a DoRor of Phyſick , 'the Defendant Premiſſorum 
' non ignorans, to diſcredit the plaintiff with his Patients, as appear» 
ed by the Evidence, ſpake theſe words to the plaintiffe, viz. Thou art a 
drunken Fool, and an Aſſe ; Thou wert never a Scholer, nor ever able 
to ſpeak like a Scholer: The opinions of Zones and Crook Juſtices, were, 
that the words were aRionable , becauſe they did diſcredit him in his 
Profeſſion ; and hee hath particular loſſe, when by reaſon of thoſe 
words, others do not come to him. And Palmers Caſe was vouched : 
Where one faid of a Lawyer , Thou haſt no more Law then a Jackan- 
apes; that an Aion did lie for the words : Contrary, if he had-ſaid, 
No more 'Wit, And William Waldrons Cafe was alſo vouched ; where 
—_i am a true SnbjeR, thy Maſter is none ; that the words were 
onable. 


Mich: 4. (aroli, in the Kiugs Bench. 
510 The King, and BaxTER & SIMMON'S (aſe. 


HF Caſe was this, Tenant in tail the Remainder in taile, the Re- 
mainder in Fee to Tenaat in tail in poſſeſſion : Tenant in tail ia 
Remainder by Deed enrolled, reciting that he had an eſtate rail in Re- 
mainder, Granted his Remainder and all his eſtate and right unto the 
King and his Heirs, Proviſe, that if he pay ten fhillings at the Receipt 
of the __ that then the Grant ſhall be void. Tenant in tail in 
poſſeſſion ſuffers a common Recovery , and afterwards devifeth the 
Lands to 7, S. and dieth without Iſſue 18. 74c0bi, Afterwards 21. fac. 
he in the Remainder in tail dieth without iſſue ; but no ſeiſure is made, 
nor Offence found, that the lands were in the Kings bands. 

Noy, who argued for the King : The firſt-Point is, When Tenant in 
taile recites his eſtate, and grants all his eſtate and right to the King and 
his Heirs, what eſtate the King hath 2 And if by the death of Tenant in 
tail without iſſue, the eſtate of the King be ſo-abſolutly determined, that 
the Kings poſſeſſion needs not to be removed by Amoveas mannm : And 
he argued, That when the Lands are once inthe King,that they cannot be 


out of him again, but by matter of Record. 8.E.3. 12. Com. 558.. And 
Ll a bare 


C awdry and Tetleys Caſe. 441 


' #42. The King, Baxter & Simmons Caſe. 
a bare upon the King, doth not put the King ont of poſſeſſion of 
[hor which Dc in him: And ſo was it adjudged a Blix. in the 
Lord Pagers Caſe, as Walter chief Baron ſaid, Noy took this 
difference, 8. H.5. Traverſe 47. and 8.E.2. Traverſe 48. If a particu- 
lar eftate doth determine before that the King ſeiſe, there the King can- 
not afterwards 'ſciſe the Lands. But if the King hath once the Lands in 
his hands or poſſeſſion, therethey cannot be deveſted out of him but by 
matter of Record. ' So F. Nat. Br. 254. If a man be ſciſed of Lands 
'in the right of his Wife, and be outlawed for Felonie , for which che 
Lands come into the-Kings hands, and afterwards hee who is ouclawed 
dieth; there a Writ of Diew clauſit extremums ſhall ifſue forth : which 
provech, That by the death of che Husband the Lands are not immedi- 
ately out of the King, and fetled in the Wife againe. 22. E.4. Fitz. 
Petition 9. Tenant in taile is attainted of Treaſon, and the Lands ſeiſed 
into the Kings hands ; and afterwards Tenant in taile diech withouc 1f- 
ſue, he.in the Remainder is put to his Peticion : which proveth, thatche 
Lands are not preſently «fter the death of Tenant in taile withotn iſſue, 
out of the King. Burt he agreed the Caſes : If Tenant in taile acknow- 
ledgeth a Statute, or granteth a Rent charge, and dieth, that the Rene 
is gone. and determined Yy his death, as it is agreed in 14. Affiſaram. 
- Theſecond point argued by Noy , was; That although that there was 
not any ſeizure or Offence found which entituled the King, Yet the Deed 
enrolled in the Chancery,whiclt is returned in this Cpurt, did make ſuf- 
ficient title for the King : & as 8.E.3.p.3. is, The Judges of Courts ought 
to Judge upon the Records of the ſame Courts. Jn 8.7.11. 8 Bayliff 
ana That a Leaſe was made to T. his Maſter for life, the Remainder 
to the King in Fee, and prayed in Ayd of the King : And the Plaintiff in 
Chancery prayed a Procedendo: And it was ruled That a Procedende ſhoyld 
not be granted without examination of the Kings title, Thirdly, he ſaid, 
That in this caſe he who will have the Lands out of the poſſeſſion of the 
King, ought to ſhew forth his title; and in the principg!l caſe it doth 
not appear that the Defendant had any title. Vide 10.H.7.13. Arbowe 
jeant argued for the Defendant, & he ſaid, Thatin this caſe the Ki 
Had an eſtace but for the life of Tenant in tail, And therefore he ſaid, 
That 1f Tenant in tail grant rorum ftatum ſunm, that an eſtate but for his 
own life paſſeth, as Litr.is, 145, and 13.H.7.10, acc. So If Tenant for life 
the remainder in taile bee, and he in the Remainder releaſeth ro Tenant 
for life in poſſeſſion, nothing paſſeth but for the life of Tenant in tail. 19. 
H.6.60. If Tenant in tail be attainted of Treaſon or Feloflic, and Offence 
is found, and the King ſeiſeth the lands, he hath an eſtate but for the life 
of Tenant in tail. And hecited 35.E15z.C.2.part 52. Blithmans Caſe. 
Where Tenant in t2il Coyenanted to ſtand ſeized to the uſe of himſelf for 
his own life, and after his death to the uſe of his eldeſt ſonin tail, and 
afterwards he married a wife and died ; that the wife ſhould —— 
, owee : 


The King,& Baxter & Simmons Caſe. 4.4; 
dowedi for when he bad limited cheuſe to himſelf for his life, he 
could not limit any Remainder over. And Edward: Caſe, adjudged in 
the Court of Wards,which was, That there was Tenanc for life the Re- 
mainder in tail, he inthe Remainder granted his Remainder to 7. $. and 
his heirs; and afterwards Tenant for lite dyed, and.chen the grantee dyed, 
his heirs within age, & it was adjudged chat the heir of the garntee ſhould 
not bein ward, becauſe the Tenant in tail could not by his Grant grane 
a greater eſtate then for his own life. But he ſaid, That in the principal 
Caſe it appeareth, That the Tenant in tail in Remainder hach particularly 
recited his eſtate. And where ic appearerh in the Conveyance it ſelf, that 
he hath bur an eſtate in tail, a greater eſtace ſhall not paſſe. As if Tenant 
for life granteth a Rent to one and his heirs, the ſame atthe firſt ſighe 
ſeems to be a good Rent in Fee; but when it appeareth in the Coaveyance 
that the 171 was but Tenant for life, there,upon the ConſtruAion of 
the itſelf, it cannot be intended that he granted a Fee, but that 
an eſtate for life paſſed only in the Renr. Secondly, he argued, That 
although the eſtate in tail in the principall caſe was an abeyance; Ye 
a2 Common Recovery would barr ſuch eſtate tail in abeyance. And 
therewith agreeth C.2. part S' Hugb Cholmleys Caſe.3. He ſaid, That the 
eſtate was out of the King, and veſted in the party without any Offence 
found, as 49.E.3. 1ſabell Goodcheaps caſe. A man deviſed houſes in 
London holden of the King in tail, and if the Donee dyed without 
Iſſue, that the Lands ſhould. be ſold by his Executors. The deviſee 
died withoat Iſſue, The bargain and fale of the Lands by the Executor 
doth divert the eſtate out of the King wichou: Petition, or Monſtranz de 
Dyoit. So, If there be Tenantin tail the Remainder in tail, and Tenant in 
- tail in Remainder levieth a Gne of his Remainder to the King, and 
afterwards dyeth without Iſſue, the Kings eſtate is determined, and there 
needs no Petition or Moxftrans de Droit. 4. He ſaid, That inthe prin» 
cipall caſe, nothing was in the King, becauſe ir doth not appeare that 
there was any ſeiſure, or Offence found to entitle the King, And the Te- 
nant in tail in the Remainder died inthe life of King Zawes ; and thea 
if the Kings eſtate were chen determined as before by the death of the 
Tenant in taile, che King which now is never had any title. And hee 
Gaid, that he needed not to ſhew a greater title then he had. And hee 
took a difference when Tenant in taile doth onely defend or make de- 
fence, and when he makes title ts Lands; inthe one Caſe he ought for 
to ſhew, That the Tenant in taile died without iſſue, and in the other 
Caſe not : And therefore in the principall caſe he demanded Judgment 
forthe Defendant. The Caſe was adjourned to another day. 


Ll1I 2 Mich. 


444 Tailor and Towlins Coſe. 


Mich. 4. (aroli, in the Star-Chamber. 
”- gi: TaiLoR and TowLin's Caſe. 


A Bill 'was preferred againſt the Defendant, for a Conſpiracy to 
Indi the plaintiff of a Rape. And the Plaintiff aleadged in his 
Bill, That an IndiAment was preferred by the Defendant againſt the 
Plaintiff before the Juſtices of Aſſiſe and N5þ prix in the County of 
Suffolk ; And did not lay it in his Bill, that the Indiament was pre- 
ferred before the Juſtices of Oyer and Terminer, and Gaole delivery: and 
the ſame was holden by the Court to be a good Exception to the Bill, 
for that the Juſtices of Afﬀiſe and Nifs prime, have not power to take 
IndiQments. Bue afterwards upon veiw. of the Bill, becauſe the. Con- 

iracy was the principall thing tryable and examinable in this Courr, 
and that was well layd in the Bill, the Bill was retayned, 'and the 
Court proceded to Sentence. And in this Caſe R:chard/0» Juſtice ſaid, 
That in Conſpiracy the matter muſt bee layed to be falſe et malitio/t : 
and if it he layed fora Rape, It muſt be layd, that there was recens 
perſecutio of it, otherwiſe it will argue a Conſent. And therefore, be- 
cauſe the Defendant did not preferre an Indigent 'of Rape, in con- 
venient time after the Rape ſuppoſed to be done, but concealed the 
ſame for half a years time , and then would have preferrel a Bill of 
IndiAment againſt the plaintiff for the ſame Rape, he held that the In- 
digment was falſe and malitious. And Hyde Chief Juſtice ſaid, That 
tpon'probable proof a man might accifſe another before any Juſtice 
of Peace, of an Offence ; and although his accuſation be falſe, yet 
the Accuſer ſhall not be puniſhed for it. But where the Accuſation 
is malitious and falſe,it is otherwiſe; and for ſuch Accuſation he ſhall be 
puniſhed in this Court. 


_—_—— 


Trinit. 8. Caroli, in the King Bench. 
£13 Joxss and BALLAaRD's Cale. 


A* ARtion upon the Cafe was brought for theſe words, viz Theſe 
7ones are proper Witneſſes, they will fweare any thing ; They 
care not what they ſay ; They have already forſworn themſelves in 
the Chancery, and the Lord keeper Committed them for it. 7ermys. 
took Exceptions, becauſe it was not ſaid to be in the Court of Chan- 


cery z 
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cery ; nor-that it was in any Depoſition there taken upon Oath. Buc 
it was. adjudged - Curiam, That the Attion would. lie ; and ones 
Juſticeſaijd, thatthe Addition [in the Chauncery}] was as much as if he 
had ſaid, he was perjured there. And Hemſjes caſe was youched by 
him : Where one faid of a Witneſs, preſently after 4 Tryall at the 
Guild Hall in London, You have now forſworn your ſelf, That it was 
adjudged that the words were aQtionable. | 


es 
— 


Trinit. 8. Caroli, in the Kings Bench, 


513. SYMME'S and SMITH'S Cale, 


[ Wotnan being entituled to copybold Lands of the Manor of D , 
did covenant, upon reaſonable requeſt ro be made unto her, to 
ſurrender the Copy-hold Land according to the Cuſtome of the 
Manor. And it was found That the Cuſtome of the Manor is, That 
a ſurrender may be made either in perſon, or by Letter 'of Attur- 
: and that the plaintiff did requeſt the woman to make the 
ſurrender by a Letter of Atturney,; which ſhee refuſed to do. as 
whether ſhee ought to ſurrender preſently , or might firſt adviſe wit 
her Councell, was the Queſtion. It was argued for the plaintiff, that 
ſhee ought to do it preſently : - And CMunſess Caſe, C. 2. part, and 
16. Eliz, Dyer. 337. Sir eAnthonie Cooks Caſe were vouched, that ſhe 
was to do it at herperill : And the EleRtion in this Caſe was given to 
the Covenantee ; and hee might requireit to be done either in Court 
in perſon, or by Letter of Atturney : And C. 2. part, Sir Rowland 
Heywards Caſe : and C.5. part, Hallings Caſe was vouched to that 
purpoſe. Roe/ls contrary, for the Defendant: And he faid, That the 
woman was to have convenient time to do it: and the words are 
upon .reaſonable requeſt, which implies a reaſonable time to con- 
der of it : And there might be many occafions, both in reſpet of 
her ſelf and of the Common weakh, that ſhe could not at that rime 
doit... And Hill. 37. Eliz. in the Common Pleas, PER eoOyNT and 
THEIMBELB YES Caſe: A man Covenants to make Aſu- 
rances ; It was adjudged hee ſhall have reaſonable time to do it: In 
27. Eliz, the opinion of Popham was, That if a man be bounden 
co make ſach an Aſſurance as Councell ſhall adviſe : there, if Cougn- 
cell adviſe-an Aſſurance , he is bound co make it. But if it were 
ſuch [Reaſonable Aſſurance) as Councell ſhall adviſe ; There, If the 
Councell do adviſe, That be ſhall enter into, ſeale and deliver a _ 
0 
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of a thouſand pound for the payment of an bundred pound at 
day ; +hee is not bound to doe it ,' becauſe it is not reaſonable. 
Vide BAS 2-weh6 part Bookers Caſe, Dof?. & Send. 56. 14. H.8.23. 
Secondly, He faid, That the requeſt in the principall Caſe was not accor- 
ding to the Covenant-: for the eleion in this caſe was on the wo- 
mans part, and not on the Covenantees part, and ſhee was to doe 
the a, viz. to ſurrender : And where eleRtion is given of two 
—_ the ſame cannot be taken from the party : if it ſhould 
be ſo in the principall Caſe, the Covenantee ſhould take away the 
elefion of the Covenanter. And where the manner of Aſſurance 
is ſet down by the parties , there they. cannot vary from it ; and 
in this caſe the manner is ſet down, in which the Covenanter hath 
the eleion; becauſe ſhee is;to do the at. And hee ſaid, That the 
woman wis not boundet afterwards co futrender is Court upon this 
requeſt, becauſe the roqueſ was as it were 2 void requeſt: And it 
is implyed by the. words, That thee in perſon ought to make the 
——_— : and ſo hee prayed Judgment for the Defendant. It was 
adjourned. | 


— 
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Ocor William wells fued Hye in the Eccleſiaſticall Court for De- 
famation, for ſaying to him, that hee lyed : ; And the Plazin- 

tiffe prayed a Prohibition: Ir was argued for the Defendant, chat 
in- this- Caſe no_ Prohibition ſhould goe ; For it was ſaid , that by 
the Statute of 21. Edw. 1. of Confukation; When there is no Writ 
given in the Chancery for the party grieved'in the Temporall Courr, 
there the Spiritual! Court ſhall have the Juriſdition : and in this 
Caſe there is no Writ given by Law. And Fitzberbert N atura Bre. 
vinwm 53. h. a Conſultation doth not lie properly, but in caſe where 
a man cannot have his Recovery by the Common Law in the Kings 
Courts: forthe words of the Writ of Conſultation are, viz. Provi/o 
quod quicquid in juris not ri regis derogationem cedere valeat aliqualiter 
per vos nullatenus attemptetur : And Vide Regiſter 149. Falſarin: is 
to be puniſhed in the Spiricuall Court. And: Firzberb. Nat. Brev. 
51.7. A man may fue in the Spirituall Court, where: a5man de- 
fames him, and publiſherh him for falſe. Yide Linwood in cap. dr foro 


competents. Acc. 
Trin. 
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Trin.6. Facobi, in the Common Pleas, Boles Caſe, Ret. 2733. Aman 
called a poor Vicar, poor raſcally Knave; for which the Vicar ſued 
him in the ſpirituall Court : And by the opinion of the whole Courr, 
after a Prohibition had been granted, upon further advice a Conſulta- 
tion was granted. 1. It was objected, That the party might be puniſh- 
ed by the Temporall Judges and Juſtices for the words. To which it 
was anſwered, That although it might be ſo, (which in truth was deni- 
ed,) yet the party might ſue for the ſame 1n the ſpirituall Court. And 
many Caſes put, That where the ny might be puniſhed by either 
Lawes, that the partie had his election in what Conrt he would ſue. 
And therefore it was ſaid, That if a man weze a drunkard, he might be 
ſued inthe Eccleſiaſtical Court for his drunkenneſſe ;' and yet he might 
be bounden to his good behaviour for the ſame by the Juſtices: ſo the 
imputed father of a Baftard child, may be ſued for the offence either 
in the ſpiricuall Court, or at the Common Law by the Statute of 18. 
Eliz, and 7. Jacobi. So F.N,B.52.k. If a man fue in| the fpirituall 
Court for taking and detaining his wife from hun 'ro whom he was 
lawfully married ; if the other party ſue a Prohibition for the ſame , 
yet he ſhall have a Conſultation quatenss, pro 4 ry Wxors ſue 
duntaxit perſequitwr ; and yet he may have an Action at the Common 
Law De «xore abdatta cum bonis viri ; or an Attion of Treſpaſſe. May- 
»ard,contrary.By the Statute of ArticaliClcyi although that the words be 
generall, yet they do not extend to all defamations. And byRegiſter 49. 
where the Suit is for defamatiog,there the Cauſe onghtto be expreſſed. & 
ought to bewholly ſpirituall, as the Book is in 29. E.3. and C. 7. part 
in Ken's Caſe: And in the principal Caſe, It is not a matter affirmative 
which.is dire&tly ſpirituall : And therefore m——_— where a Suit was 
in the Ecclefiaſticall Court for theſe words; Thou art a baſe and paul- 
Rogue, a Prohibition was awarded. And ſo Yiner and Yinors 
, Trinit.7. Jacobs, inthe King's Bench, Thou art a drunken wo- 
man, Thou art drunk over night, and mad in the morning. 2. Hee 
ſaid, That Crimen falſs in the ſpirituall Court, is meant of counter- 
feiting of the Seal, 'or of Forgery : and Crimen falſ cannot be inten- 
ded a lie. If in ordinary ſpeech one ſayes, Thar's a lie ; 1f the other 
reply, You lie ; that is no defamation : for 2i primum peccat ille facit 
vixam. © Trinit. 42. Eliz. Lovegrove and Brewens Caſe, A man ſaid 
to a Clark, a ſpirituall Perſon, Thou art a Woodcock, and a Foole : 
for which words be ſued him in the ſpirituall Courr ; and- in that Caſe, 
a Prohibition was awarded. It was adjourned. | 


» 
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od 5 deforceat was brought againſt two, they appeared and 
A nated ſeverall Pleas, wa ues were found againſt both of 
them, anda joint Judgement was given againſt them both ; and they 
brought a Writ of Error thereuponin the Kings Bench. And the opi- 
nion was,-That the Judgement was Erroneous, and that the Writ of 
Error would well lie. So in a Writ of Dower brought againſt two Te- 
nants in common, who plead ſeverall Pleas, the Judgement muſt be ac- 
cording to the Writ. But Barkley ſaid, That if in a Writ of right by 
ewo, the Miſe is joyned but in one Iſſue, where ſeverall Iſſues are, the 
Judgment ought to be ſeverall. Yuere,quia dbſcare. 
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d bu E Caſe was this, Thomas Spence was a Leſſee of Lands for one 
hundred years; and-he and Fane his Wife, by Indenturefor valua- 
ble confideration,did aſſign over-to 73/date, yeilding and ;paying to 
Thomas $ pence and his Wife and the Survivor, the Rent: of ſeventeen 
Founds- yearly, :-and every year during the terme ; -Praviſo, that if 
the Rent be arrere by forty daies, that Thomas and his Wife, or the 
Survivor of themſhould enter. Thomas Spence.died,. his. Adminiſtra- 
tor did demand the Rent, and being denied, entred for the. Condition 
broken. | (aithrope argued, That the reſervation to the Wife was void 
becauſe ſhe had not. any intereſt in the Land, and alſo never ſealed the 
Indenture of Aſſignment, but was:as a ſtranger to theDeed, and ſo he faid 
that theWife could not enter for the condition broken, nor make any de- 
mand of the Rent. The 2% Point was Admitting that the wife win prot 
enter, nor. demand; the Rent ; Whether the Adminiſtrator of the Huſ- 
band might demand it and:enter for stie condition broken ; becauſe the 
words are, Yeilding and payingt6 T beyna Spence and Fane hisWite,and 
theSurvivor of them poem term,and no words of Executors or Aſ- 
ſigns are in the Caſe : and he conceived the Adminiſtrator could not ; 
and fo he ſaid it had beenreſolved in one Batcher and Kichmonds Caſe, 
about 6. Zacobs. Banks contrary, and he ſaid, It was a good Rent and 
well demanded, and the reſervation is good during the Term, to the 


Huſ- 
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Husband and Wife; and althouglt the word Redd::ds doth not create 
a rent to the Wife, becauſe the Husband cannot give to the Wife ; yer 
the So/vende ſhall gain a good rent to the Wife, during the life of the 
Wife ; and the reſervation ſhall be a good reſervation to him and his 
Adminiſtrators during the Survivor. Vide C.5. part Goodales Caſe 38.E, 
3.33. 46.E.3.18. and admitting that the rent ſhall be paid to the Wife, 
yet the condition ſhall go ro the Adminiſtrator. 2. The word Solver. 
do makes the Rent good to the Wite,and amountsto an agreement of the 
Leſſee to pay the Rent to them, and the Survivor of them ; and that 
which cannot be good by way of reſervation, yet is good by way of 
grant and agreement ; and many times words of reſervatioa vr precep- 
tion, ſhall enure by way of grant. Yide 10 E.3 500. 10.4Af].40. 8. H, 
4. 19. Richard Colingbrooks Caſe. 41. E.3.15. 13. E.2, Feaſts and 
Faſts 108. Richard{on Juſtice, The Reſervation being during the term, 
is go00d, and ſhall go to the Adminittrator. oxes Juſtice contrary, It is 
good only during the life of the Leſſor ; and fo was it adjudged in E4- 
wynand Wottons Caſe, 5. Jacobs. Crock Juſtice accorded, The Ad- 
miniſtrator hath no title, and the Wife is no party to the Deed, and 
therefore the Rent is gone by the death of the Husband. Ifir had been 
durante termino p_ perhaps it had been good ; but durante ter- 
mino predifto to himand his Wite, it ceaſeth by his death. And the 
words durante termino, couple it to him and his Wife,and the Survivor ; 
and it cannot be good to the Wite who is no party, nor ſealed the 
Deed ; neither can it inure to the VWite by way of Grant. And the 
words Reddendo and Solvenao are Synonima; and the Adminiſtrator 
is no Aſſignee ofthe Survivor, for ſhe cannot aſlign becauſe ſhe hath 
no right in the Rent. Bark/ey Juſtice, The intention of the parties was, 
That it ſhould be a continuing Rent, and Judges are to make ſuch Ex- 
poſition of Deeds, as that the meaning of the parties may take effec. 
I do agree, That the Wife could not have the Rent, neicher by way of 
Reſervation, nor by way of Grant, if ſhe were nor a party to the In- 
denture : but here ſhe is a party to the Deed; for it is by Deed indented 
made by the husband and wife, and the husband hath {ir his Seal to it. 
And 2. The S«/vendo doth work by way of Grant by the intent of the 
parties : The Reddends ſhall go and relate as to the = ry and the 
Solvendo to the wife ; and he agreed the Caſe 33. H. 8. Br. Caſes: be- 
cauſe there expreſſum fact ceſſare tacitum; but incaſe of a Leaſe for 
years, the words, | Reſerving Rent to him?] ſhall go to the Executor, 
who repreſents the perſon of the Teltator ; and 27. E/. it was adjudged 
in Conſtables Caſe; and Lirrleron agrees with it, That the Execuror 
ſhall be poſſeſſed and is poſſeſſed in the right of his Tettator. And 
therefore if an alien be made an Kxecutor, in an Action brought by him 
the Tryal ſhall not be p:» medieratem /:ingnve. And this Caſe is the 
ſtronger, becauſe the Reſervation is during the Term. And (\;. pare 
M m m in 
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in Malerier Cafe, That the Law ſhaKf{ make ſuch a conſtrution upen re- 
ſervation of Rent upon a Leaſe as may ſtand with the intent and mean- 
ing of the parties ; and therefore in that, where an Abbot and Covent 
made a Leaſe for years, rendring Rent yearly during the Term, to the 
Abbot and Covent or to his Succeſſors, it is alt one as ifit had been to 
him and his Succeſſors; and although the words be joint or in the Co- 
pulative, yet by conſtruction of Law, the Rent ſhall be well reſerved 
during the terme ; for if the reſervation had been only Annually durin 
the terme, it had been ſufficient, and his Succeſſors ſhould have had 
the Rent. 2zere the principall Caſe, for the Judges differed much in 
their opinions. 
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N Information was by the KingsAtturney againſt Hi# and others, 
A upon the Statute of 32. H. 8. of Maintenance. Where the 
Point was, A man was out of Poſſeſſion, and recovered in an Ejettione 
firme in May 2. Car. and Habere Poſſeſſionem was awarded ; and 29. 
Sept. 4. ({ ar. he ſold the Land : And whether he might ſell preſently, 
or not ? was the Queſtion. And it was determined, That he being 
put in poſſeſſion by a Writ of Habere facias poſſeſſionem,that he might ſell 

reſently. Vide Com. Crookers Caſe ; and C. Littl. acc. and fo was it 
hodlen in Sir Fohn Offley's Caſe 7. Car. inthis Court. Barkley Juſtice, 
If a Difſeiſor doth recover in an Ejeftione firme, if he afterwards fell 
the Land,it is a pretended Title. ones Juſtice, It was adjudged 36. E. 
in the Common Pleas,in Pages Caſe,in the Caſe of a Formedon, That if 
a man be out of Poſleſlion for ſeven years, and afterwards he recover, 
that he may ſell the Lands preſently. Grook Juſtice, There is a diffe- 
rence where the recovery is in a reall Action, and where it is in an E- 
jetione firme. It was Maſter Browneloes Caſe in the Star-Chamber,reſol- 
ved by all the Judges of Eng/a»d, That a Suit in Chancery cannot make 
a Title pretended nor Maintenance. Bark/ey Juſtice put this Caſe, If 
Husband and Wife bargaineth and ſelleth, whereas the Wife hath no- 
thing in the Land, and afterwards a Fine is levied of the ſame Lands by 
the Husband and Wife, it ſhall have a relation to conclude the Wife, 
and to makethe Wife to have a Title ab initio. It was adjourned. 


Paſch. 
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I: an Ejeftione firme, the Caſe upon the Evidence was this, Two Co- 

parceners, Copy-holders in Poſſeſlion ; the one did ſurrender his re- 
verſion in the moity after his death. Char/es Zones moved, That no- 
thing did paſſe, becauſe he had nothing in Reverſion. Yiae C. 5. part 
Saffows Caſe, If a man ſurrendreth a Reverſion, the Poſſeſtion ſhall 
not paſſe. 2. It is not good after his death ; ſo was it adjudged in 
C-2. part Buckley and Harvey's Cale. Caria, The Surrender is void, 
and the ſame is all one,as well in the Caſe of Copy-hold as of Free-hold: 
and ſo was it adjudged 26. E/. in Plats Caſe; and ſo alſo was it adjudg- 
ed in this Court, 3. Carols in Simpſons Cale. 
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N an Action upon the Caſe for words, the Plaintiff did declare, That 
he was Heir apparant to his Father, and alſo to his younger Bro- 
ther, who had purchaſed Lands, but had no Iſſue, either Male or Fe- 
male ; and that the Defendant, with an intent to bring him in diſgrace 
with his Father, and alſo with his younger brother; and thereby to 
make the Father and Rog Brother to give away their lands from the 
Plaintiff, did maliciouſlly ſpeak theſe hos, co the Plaintiff, Thou art 
a Baſtard, which words were ſpoken in the preſence of the Father and 
younger Brother ; by reaſon of ſpeaking which words, the Father 
and younger Brother did intend, and afterwards did give their Lands 
from the Plaintiff. And by the opinion of the whole Court it was ad- 
judged, That the words were Actionable, and Judgement entred ac- 


cordingly. 
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I have peruſed this ColleFion of Reports , and think them 
fit to be printed, 


Perme JOHANNEM GODBOLT, 
Unum Fuſticiar” de Banco 
18. Fun. 1648. 
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